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1. Where action was brought for breach of covenant, and a recovery 
is sought upon an alleged agreement not found therein, the plaintiffs 
must allege that such was the real contract, that the omission was 
caused by fraud, accident or mistake, and that one or both parties 
intended its insertion. 

2. When a business is sold, a stipulation is necessary to prevent the 
seller from carrying on the same occupation in that town; but the 
mere purchase of the “good will” will not compel such result. 


Covenant. Contracts. Pleadings. Sales. ‘Good-will.” 
Before Judge CRAWFORD. Talbot Superior Court. Sep- 
tember Term, 1879. 


Reported in the decision. 


WILLIS & WILLIS; J. H. MARTIN; J. F. POU, for plain- 
tiffs in error. 


W.A. LITTLE, for defendant. 
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Poster . Mumford o. Gorman. 


CRAWFORD, Justice. 


This was a suit against the defendant for a breach of 
covenant arising upon a deed conveying to the plaintiffs 
“all the printing press and presses, type, printing material, 
chases, cases, stands, fixtures, and all appurtenances 
thereto belonging, together with the good-will of the Tal- 
botton S/andard newspaper,” and not a bill in equity nor 
an equitable proceeding at law to reform a written con- 
tract. 

The plaintiffs alleged that the good-will of the paper 
was worth $1,200.00, and so estimated in the trade, and 
that in consideration thereof it was further agreed by the 
defendant, and he promised that he would not put upand 
carry on another paper in the town of Talbotton, yet on 
the first day of January, 1877, the said defendant estab. 
lished another paper and reduced their rates to one-half of 
what they were before, thereby injuring them $1,500.00. 
The defendant demurred to this declaration, which de- 
murrer was sustained by the court, and the plaintiffs 
amended by alleging “that at the time plaintiffs purchased, 
defendant sazd that he meant by ‘ good will’ that he could 
not put up another printing press in Talbotton, and rely. 
ing upon said representation and warrant that he would 
not put up another press in Talbotton, the same was left 
out of the agreement.” “And it was expressly under- 
stood between said parties that said Gorman would never 
again engage in the newspaper business in Talbotton, and 
it was not put in because it was agreed and understood 
that it was not necessary, as he would not and could not, 
under said covenant, put up another printing press in 
Talbotton.” , 

The defendant demurred to the declaration as amended, 
and upon the argument of the demurrer the covenant itself 
was read and commented on by the counsel of the parties. 
The court held “that if the plaintiffs desired to introduce 
evidence under the declaration as amended, to add to the 
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covenant a new feature or obligation that the defendant 
was never to engage in the newspaper business again in 
Talbotton, they must allege that that was the contract, and 
that it was left out by fraud, accident or mistake, and that 
one or both intended its insertion. That without some such 
allegation this covenant could not be extended to cover a 
new stipulation of that sort not in the writing. That if 
the deed did not speak the bargain it could be made to do 
so by having it reformed, but that without some legal 
reason shown for it, a new condition could not be engrafted 
upon the written contract.” No further amendments were 
offered to bring the plaintiffs within the legal rule required 
‘by the court, that there must be some allegation either of 
fraud, accident, or mistake before a covenant, or indeed 
any written contract, can be added to changing its terms. 
This ruling of the court was thereupon excepted to and 
assigned as error. 

A close examination of the declaration and its amend. 
ments will show, first, that although brought ona covenant, 
for a breach thereof, yet the breach alleged was upon a 
promise and an agreement not found therein, but alleged 
to have been made contemporaneously therewith; and 
second, upon the ground that the “ good-will” stated in 
the covenant carried with it the obligation not to establish 
another paper in Talbotton. 

1. The deed defines and specifies the sale of the print- 
ing press, type, etc., and all the appurtenances, together 
with the good-will of the Talbotton Standard newspaper, 
and concludes with the words, “I do for myself and heirs, 
executors and administrators, hereby covenant and agree 
to warrant and defend the said property to the said Porter 
& Mumford, their heirs, etc., against the lawful claims and 
demands of all persons whatsoever.” 

It is not asserted that this deed does not express the 
contract as made and accepted by the plaintiffs ; if it does 
not, the mistake, the accident, or the fraud, should be 
alleged, proven, set up and enforced. It has been ruled 
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by this court, that even an allegation that the parol promise 
was with the intent to defraud is insufficient, unless left 
out by mistake or fraud, to authorise the introduction of 
parol proof to change the contract as written. 52 Ga., 149- 

Toallow parol evidence to contradict or vary a written 
contract, it must be alleged that there was fraud, accident 
or mistake in the written contract, how the mistake oc- 
curred, or fraud was committed, and that one or both in- 
tended its insertion. 56 Ga., 31 and 32. The averments 
thereof must be fu// and explicit. 60 Ga., 159. It must 
further appear in what it consisted. 59 Ga.,850. Wesee 
no reason why, if the facts warrant the allegation in this case, 
that the deed may not be made to speak the real bargain 
and then be enforced. 57 Ga., 319. 

2. Good-will is defined by Lord Eldon to be “ nothing 
more than the probability that the old customers will re- 
sort to the old place.’”’ No subsequent definition has 
changed in any material respect this rendition, and all the 
writers seem to have recognized and adopted it. See 
Bouvier’s Law Dictionary, title “ Good-will;” Coll. on 
Partnership, 1, 149 and note; Story on Partnership, $99. 
Do, therefore, these words stated in the covenant carry 
with them the obligation not to establish another paper 
in the same town? They carry nothing but the good 
will of the Talbotton S¢andard, and the probability that 
its customers will continue their patronage in the future 
as in the past. 

A stipulation is necessary to prevent the party from 
carrying on the same business, and when the contract is 
guarded by such stipulation it will be enforced, but the 
mere purchase of the good-will simply is insufficient to 
restrict a party in the enjoyment of a right which he has 
not bargained away. See Addison on Contracts, vol 1, p. 
412; 14th Vesey R., 469; 17 Vesey, 334-346. 

Judgment affirmed. 
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FROST vs. RENDER. 


1. A sheriff sells, and a purchaser at his sale buys, according to the 
process and levy thereunder. A levy being on certain land as the 
property of defendant in 7. fa, a sale under such levy carries with 
it the crop growing on the land, and the sheriff cannot limit the sale 
by an announcement that the rent of the current year is reserved. 

. Heirs-at-law cannot make a settlement with one creditor of the 
estate so as to limit the estate of the decedent in property to be 
conveyed by a sale under a judgment which was rendered in his 
life-time. 

. The verdict is supported by the evidence. 


Levy and sale. Sheriff. Title. Contracts. Estate. 
Debtor and creditor. Before Judge BUCHANAN. Troup 
Superior Court. November Term, 1879. 


The following, taken in connection with the decision, 


sufficiently reports this case : 

Jesse McClendon, deceased, was the common debtor. 
There were various fi. fas. against him, one in favor of 
Wilson, Callaway & Co., held by Ferrell and Park, trans- 
ferees ; another in favor of Frost; two others in favor of 
Thornton, administrator, held by Frost and Crenshaw, 
transferees. All these were levied on certain land as the 
property of defendant in fi. fas. He having died, his 
widow and children, as heirs-at-law, interposed a claim as 
against Frost. The latter also has pending in court a suit 
ayainst Jesse McClendon. Heand the heirs entered into 
the following agreement : 


“ GEORGIA—Troup County. 

“ Whereas there is a controversy now pending between F. A. Frost, 
as plaintiff, and Jesse McClendon, defendant, and Martha G. McClen- 
don and Ella and Mattie McClendon, claimants of 650 acres of land 
one mile east of LaGrange, lying in one body, and known as the 
Wammack place, and adjoining lands of estates of J. D. Newman, O. 
A. Bull, Mrs. Ragland, G. Kener and Mrs. Ware; and whereas said /. 
fas. are levied on this as well as other property, all of which is claimed 
by the above claimants: Now, in consideration that said claimants 
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withdraw their said claim, and allow said Frost to proceed against 
said property, the said Frost agrees to buy in said Wammack place, 
or to receive the proceeds of the same; and the said claimants also 
agree to pay said Frost $1,000.00 on or by the first Tuesday in August 
next, and also to turn over to said Frost the rent contracts for eighteen 
bales of cotton from said Wammack place for the present year. The 
said Frost, on his part, agrees to transfer all of his 7. fas. against Jesse 
McClendon to Miss Ella McClendon and Mattie McClendon, reserving 
the right to have the use of said 7. fas. to sell any parcel of land here- 
tofore sold off of said Wammack place by said Jesse McClendon, and 
which may be subject to said 7. fas., this being the only interest said 
Frost will have in said 7. fas., after he shall first have received the 
Wammack place, rent notes for the eighteen bales of cotton, and the 
$1,000.00. The /. fas. referred to are two fi. fas. in favor of J. P. 
Thornton, administrator of T. J. Thornton, vs. Jesse McClendon and 
another, and the 7. fas. of F. A. Frost vs. Jesse McClendon. The 
said Frost also agrees, for said consideration, to settle all other claims 
or demands he has against said Jesse McClendon. 
LaGrange, Ga., Fuly ist, 1879. 
(Signed) FERRELL & LONGLEY, 
Attorneys for F. A. Frost. 


J. S. BoyNton & A. H. Cox, 
Claimants’ Attorneys. 

The claimants turned over to Frost the rent notes of 
tenants on the land. 

The land went to sale, and Render became the pur- 
chaser. The tenants attorned to Render, and gave him 
also rent notes. These tenants then filed their bill to 
cause Render and Frost to interplead in regard to the 
rent. They did so, and after verdict against Frost, he 
moved for a new trial, which being refused, he excepted. 


FERRELL & LONGLEY; A. H. Cox, for plaintiff in error. 


THos. H. WHITAKER; B. H. BIGHAM; GEO. L. PEAvy, 
for defendant. 


JACKSON, Justice. 


This was a bill of interpleader, filed by the tenants on 
a plantation which belonged to a decedent by the name of 
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McClendon, against Frost and Render, setting out that 
they owed rent for the place in the shape of certain bales 
of cotton, part of the crop made thereon, which was 
claimed by the two defendants to be due and payable to 
each of them, and that complainants were ready to turn 
it over to either, but did not know to whom, and there- 
fore prayed that the defendants interplead and the court 
settle the controversy. 

Thereupon defendants interpleaded, and under the in- 
structions of the court the jury found for Render, and a 
decree was had that the rent be paidtohim. Thereupon 
Frost made a motion for a new trial, it was overruled, and 
he excepted. 

The facts are that the land was levied on as the prop- 
erty of Jesse McClendon, and was sold by the sheriff 
when Render bought it on the first Tuesday in August, 
1879, these tenants and complainants having rented it from 
certain claimants who were, it seems, heirs-at-law of Jesse 
McClendon, and had made an agreement with Frost, one 
of the plaintiffs in execution, to withdraw their claim and 
let the land sell upon certain terms specified therein. 
These claimants, pursuant to this agreement, had turned 
over the rent notes for eighteen bales of cotton, the price 
of the rent of the land, to Frost; and Frost rested his 
claim to the cotton in dispute on this agreement and 
whatever title it gave him. Render, on the other hand, 
claimed the rent because the growing crop went with the 
land at the sheriff's sale, and to avoid being dispossessed, 
the tenants attorned to him, recognized him as landlord 
under the sheriff's title, and gave him new rent notes for 
the cotton in dispute. The agreement which Frost made 
was to the effect that he was to bid off the place or re- 
ceive the proceeds, the heirs to pay him $1,000.00 on sale 
day in August, and turn over the rent notes to him, and 
he to have the use of the executions to levy on other 
lands sold off by McClendon while in life, and reserving 
no other interest ; then the title to his McClendon f/f. fas. 
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was to go to these heirs, who were contesting in the claim 
case with him for this land. 

The motion for a new trial was based on the following 
grounds: 

1. Because the court erred in rejecting the testimony of 
B. C. Ferrell to the effect that on the day of the sale 
under the f. fas. of Frost, and Callaway & Co., Frost 
caused the sheriff to announce publicly, when he sold the 
land, that the rent for the present year was reserved to 
said Frost, the purchaser of the rent notes, and that the 
sheriff was selling the land only and not the rent. 

2. Because the court erred in ruling out the following 
testimony of Longley: “I was present on the first Tues- 
day in August last, when the Wammack place was sold by 
the sheriff. Frost requested me to give notice that he 
held the rent notes of the tenants for the rent of the 
Wammack place for the year 1879. I, therefore, went to 
the sheriff and told him the rent was reserved and to 
make the announcement. The sheriff thereupon gave 
the notice that the rent of said place was reserved, and 
after the notice bidding went on by Frost and Render, until 
the property was knocked off to Render for $4,875.00.” 
After said testimony was given the court, on motion of 
Render’s counsel, ruled out all of said testimony in rela- 
tion to the notice, holding the testimony irrelevant. 

3. Because the court erred in refusing to allow Frost to 
introduce the declaration of F. A. Frost vs. Jesse McClendon, 
an action pending in Troup superior court for $5,000.00, 
and which was settled by the agreement of Frost and the 
McClendon heirs—the object of said evidence being to 
show that said action was pending, and that the same was 
so settled by said agreement. 

4. Because the verdict and decree are contrary to law. 

1. In our judgment the first and second grounds were 
properly overruled. The sheriff sells according to the 
process put into his hands and his levy thereunder. The 
purchaser buys whatever the law gives him under that 
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process and levy, and the levy being on the decedent’s 
land as his property, whatever was growing on the land 
went with it. This cotton was growing on it and went 
with it; and the sheriff's notice could not limit the sale. 
Purchasers bought what was levied on and advertised for 
sale, and the law fixed what that was, and the growing 
crop passes with the land levied on and sold by the sheriff. 
Code, $3642. Thecaseof Ferguson vs. Hardy et al., adm'rs., 
reported in 59 Ga., 758, decides that where rented land 
upon which there is a growing crop was sold under an 
execution against the landlord, and the tenant evicted, 
the consideration of the rent note fails; and where the 
purchaser entered and the tenant attorned, the right to 
collect the rent is in the purchaser. The principle there 
ruled covers this case. The fact that the heirs of McClen- 
don rented to the tenants, and not the decedent himself, 
makes the case stronger for the purchaser. It is difficult 
to see how the heirs could divest the lien of a judgment 
on the land of their ancestor, or modify that lien and 
contract the extent thereof. When they withdrew their 
claim and the property was sold as the ancestor's, it was 
sold without regard to any claim or contract of theirs, 
and the law fixed what was sold and what passed to the . 
purchaser, and that was just what McClendon’s property 
or estate in the land was, and that was the fee, and all its 
incidents and appurtenances. 

2. We are at a loss to understand how any suit be 
tween Frost and McClendon for $5,000.00, claimed to be 
due to the former by the latter, could affect the sheriff's 
sale under the f. fas. of Frost and Callaway & Co. We 
are at greater loss to comprehend how the heirs at law 
could have settled such litigation at all. That would de- 
volve upon the legal representative of the estate of Jesse 
McClendon. Nor can we see how an arrangement of one 
creditor of an estate with the heirs at law of the decedent 
could legally operate to limit the estate of the decedent, 
in property bound by a lien, as against a judgment credi- 
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tor whose lien attached in the lifetime of the defendant 
in execution. There was certainly no error in ruling out 
the declaration, etc.,as set out in the third ground of the 
motion. 

3. The verdict and decree are not against law, but de- 
manded by the law and the evidence. The truth seems 
to be that Frost is paid all the heirs promised him, except 
what they had no right to promise, the rent of their father’s 
land, when it was covered by the lien of judgments; and 
that he complied with his agreement with them seems, to 
say the least, uncertain. He failed fo buy in the land, be- 
cause Render outbid him, perhaps, but he received the 
proceeds, and got all the benefit of the contract he made 
with the heirs which the law gave him. However that 
may be, it is a question between him and them. Render 
bought this land at sheriff's sale, the growing crop passed 
with the title the sheriff made him, and the heirs could 
make no contract with one of the creditors in judgment 
or not, so as to affect the judgment lien of another credi- 
tor, and the purchaser under it. 

See further cited by defendant in error: Code, §$$3640- 
1-2-3, 2619; 8 Ga., 240, 300; g Wheaton, 616; 11 Ga., 
427; 10 /6., 568; 23 Jb, 168; 6 /b., 452; 3 16. 110; 
Code, $$2624, 3624, 3651. The plaintiff in error furnished 
no brief. 

Judgment affirmed. 


WALKER vs. BANKS e/ ail. 


1. A bill of exceptions which assigns error in the judgment com- 
plained of on the ground that the court had no jurisdiction to render 
it, will not be dismissed as excepting to a nullity. 

. The judge of the superior court cannot pass upon a motion for new 
trial in vacation without an order for that purpose passed in term 
time; and if the order designates the time and place of hearing, 
the power is restricted thereto, unless the hearing be continued for 
good cause then and there shown. 
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Practice inthe Supreme Court. Jurisdiction. Practice 
in the Superior Court. Newtrial. Before Judge SPEER. 
Monroe Superior Court. August Term, 1879. 


Reported in the decision. 
BERNER & TURNER, for plaintiff in error. 
A. D. HAMMOND, by JNO. I. HALL, for defendants. 


JACKSON, Justice. 


A motion was made for a new trial of this issue of fact, 
which was granted, and Walker, against whom it was 
granted, excepted to the judgment granting the new trial, 
on the ground, among others, that the court had no power 
to grant the new trial at the time and place when and 
where it was done. A motion was made to dismiss the 
bill of exceptions by defendant in error, on the ground, 
too, of want of power or jurisdiction in the court, because 
the grant of the new trial was a nullity, and left the mo- 
tion undecided and pending; and these two questions will 
be passed upon by us: first, ought the bill of exceptions, 
or writ of error, to be dismissed? and, secondly, if not, 
must the judgment granting the new trial be reversed for 
want of jurisdiction then and there to grant it? 

The facts are these: An order was taken to hear the mo- 
tion for a new trial during Butts superior court, at Jackson, 
at chambers; it was not heard, no action continuing or oth- 
erwise disposing of the case was then and there taken; but 
at Griffin, some time thereafter, the motion was heard, and 
the new trial was granted at chambers, neither plaintiff 
nor defendant being present. In certifying the bill of 
exceptions, his Honor, Judge Speer, says that he was under 
the impression that an order was taken allowing him to pass 
on the motion at chambers generally, and that, if the record 
does not show such an order, he was misinformed—with- 
out, however, imputing fault to counsel on either side. 
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On examining the record, the following order alone appears 
in respect to this and other cases, after stating them : 


“It is agreed by the parties, and ordered by the court, that the above 
cases be heard at Jackson during the term of the superior court, in 
chambers, and that this order be entered on the minutes of this court. 


“ August Term, 1879. ALEX. M. SPEER, 
7. & C.F. A" 


1. The bill of exception will not be dismissed. It was 
the duty of the movant for the new trial to préss his mo- 
tion at the time and place agreed upon and designated in 
the order, or to move for a continuance to another time 
and place; and to permit him to dismiss the writ of error 
would be, first, to allow him to take advantage of his own 
negligence, and, next, to deprive the other party of the 
clear legal right he possessed of excepting to a judgment 
which was illegal because rendered without jurisdiction, 
and having it reversed. It is true that it isa mere nullity, 
but so is every judgment upholding pleas to the jurisdic- 
tion where the court has none, and the injured party can 
except in the former as in the latter case, and have the 
illegal judgment reversed, whether attacked for want of 
jurisdiction or for any other legal reason. 

2. The judgment must be reversed. There was no court 
to grant it. The judge had no power to do so. Without 
an order for that purpose during term, he cannot hear a 
motion for a new trial at chambers; and if the order in 
term designates the time and place, the power is restricted 
to that time and place, unless continued for good cause 
then and there shown. Code, §249. 

Judgment reversed. 
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STRANGE, administrator, vs. BARROW ¢7 a/., executors. 


1. The execution of a paper which is the foundation of the action, 
need not be proven to authorize its admission in evidence, in the 
absence of a plea of won est factum. 

. To apthorize the establishment of a copy of an amendment to the 
declaration alleged to have been filed at a previous term, neither an 
entry upon the bench docket nor an order upon the minutes is ab- 
solutely necessary. There is no necessity for any action of the 
judge on an amendment except where the rights of the opposite 
party are to be affected by the negligence of the amending party. 
Hence, evidence other than that upon the records of the court may 
be considered by the judge upon the proposition to establish a copy. 


Contracts. Von est factum. Lost papers. Evidence. 
Before E. M. Butt, Esq., Judge pro hac vice. Schley 
Superior Court. October Term, 1878. 


Reported in the opinion. 


W. A. HAWKINS; COOK &-HOLLIs, for plaintiffs in 
error. 


GUERRY & Son; B. B. HINTON; W. J. WALL, for de- 
fendants. ' 


CRAWFORD, Justice. 


The plaintiffs in error brought their action of complaint 
against the defendants to recover upon the following con- 
tract: 


“STATE OF GEORGIA—Schley County. 


“Agreement made and entered into this day—Shadrich Wall of one 
part and Shadrich Drew of the other part, both of said county and 
state—S. Wall hath this day paid the said S. Drew one thousand dol- 
lars, for which he is to live on the Collum place during my life-time, 
be it long or short ; and he is to attend faithfully to all my plantation 
business, and all ordinary business, such as weighing out, paying, col- 
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lecting ; and he is not to remove from the said Collum place during 
my life-time. 
“ Hereunto we have set our hands and affixed our seals. 
his 
SHADRICH *% WALL. (Seal). 
mark. 
SHADRICH W. DREw. (Seal.) 


“Witness: J. S. BURKE. 


“ The condition of the above obligation is such that if either should 
fail to comply with the above obligation it is to be null and void or re- 
main in full force and virtue.” 


After reading the declaration to the jury, plaintiffs 
offered in evidence the foregoing contract, to which objec- 
tion was made unless the execution was proven by the 
subscribing witness, the court sustained the objection. 
The plaintiffs then offered to establish an amendment 
which they claimed had been lost since the preceding 
term, when the same had been made and allowed by the 
court. Testimony was admitted showing that the amend- 
ment was allowed by the judge presiding at that time; 
that the clerk saw the attorney writing it out, and read a 
few lines of it, but does not remember whether the judge 
signed the order granting the same. No entry appeared 
on the bench docket, nor order on the minutes allowing 
the amendment. The court refused to allow the amend- 
ment, and, upon motion of defendants’ counsel, awarded 
a non-suit. 

The two errors complained of are the rejection of the 
contract and the refusal to allow the amendment estab- 
lished. 

1. It is true that the general rule of law is, that where 
there is a subscribing witness to a paper he must be pro- 
duced and prove the execution before it is admissible; 
but in cases where 7¢ ts the foundation of the action, then 
the rule changes and the subscribing witness is not neces- 
sary unless the same is denied under oath. This contract 
was declared on, it was the foundation of the plaintiffs’ 
suit, and not being denied on oath of the defendant there 
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was error in the court in not allowing it to be introduced 
in evidence. 

2. The plaintiffs endeavored to establish a lost amend- 
ment, which was refused for the want of an entry upon 
the bench docket, or an order on the minutes granting 
the same. Amendments are to be allowed as a matter of 
right at any stage of the cause, in form or substance, and 
independently of any action of the judge as to its exer- 
cise, except in cases of negligence, when reasonable and 
equitable terms may be enforced. This was not a motion 
to amend at that time, but to establish one which was 
lost. Weare not authorized to say what shall or shall 
not be sufficient evidence to satisfy the judge that an 
office paper existed and has been lost, but we do not 
think, under the broad and liberal rule upon that subject, 
that either an entry upon the bench docket or an order on 
the minutes are the only methods of showing that an 
amendment existed and was filed. 

Our construction of the law is, that there is no neces- 
sity for any action of the judge, except where the rights 
of the opposite party are to be affected by the negligence 
of the amending party. Hence, an amendment may be 
filed at the first term, and a copy served without leave 
from the judge, and no question of terms arises, and so 
after a case has been continued. But if offered at the trial 
term, or at any time when the question of negligence af- 
fects the rights of the opposite party, the judge may im- 
pose terms. 

Holding, therefore, the rulings to be wrong, the judg- 
ment must be reversed. 
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SMITH, governor, for use, vs. BANKS ef a/. 


1. The evidence being sufficient to sustain the verdict under the law 
as ruled by this court when this case was here before, 60 Ga., 643, 
the refusal of the court to grant a new trial will not be controlled. 

. Jurors cannot impeach their verdict; much less will it be set aside 
on the affidavit of the party for whose use the case is proceeding, 
that some of the jurors told him that it was caused by mistake. 


New trial. Jury. Verdict. Before Judge SPEER. 
Newton Superior Court. September Term, 1879. 


Smith, governor, for the use of Lee, brought debt 
against Banks, who was sheriff of the county of Newton 
for the years 1871 and 1872, and the securities on his 
official bond, alleging asa breach, that his deputy had 
failed to levy two executions against one Berry, which 


had been transferred to Lee, on certain lands, as he had 
been directed to do, by which failure the lien was lost, etc. 
The defendants pleaded the general issue, that if instruc- 
tions to levy were ever given the deputy sheriff they were 
immediately revoked, and that the land was not subject 
to the executions when the instructions were given. 

The plaintiff introduced in evidence the bond sued on, 
two judgments rendered December 23d, 1861, in favor of 
Carey W. Berry ws. Isham H. Berry, the f. fas. based 
thereon with transfers to Lee, deed from Glass to Isham 
H. Berry, made October 30th, 1856, conveying certain 
land, deed from Berry to Bailey made in September, 1862, 
covering same property, and the record of the September 
adjourned term, 1876, of Newton superior court, showing 
verdicts in favor of claimant in his twe cases of Lee, 
transferree, vs. Isham H. Berry, defendant in fi. fa., and 
M. E. Berry, claimant. 

Bailey testified to the following facts: Purchased the 
land in 1862 from Isham H. Berry, in good faith, without 
notice, and took a deed, which has since been lost. It 
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was worth in 1871-2, $1,500.00 to $2,000.00. Conversed 
with Lee frequently from close of war to 1873; he men- 
tioned that he had executions against Berry, but was not 
going to push them against the land further than to pro- 
tect himself on what was known as the Glass or Hender- 
son fi. fa. 

Isham H. Berry testified to his insolvency, and that the 
land referred to was worth in 1871-2, $2,500.00. 

Lee testified to the following facts: About the middle 
of November, 1871, he placed the two Berry f. fas. inthe 
hands of Charles A. Dorsett, deputy sheriff, with. instruc- 
tions to levy at once upon the land then in possession of 
Bailey. The executions were handed to Dorsett in the 
clerk’s office in the presence of Lindsey, clerk. Dorsett 
promised to make the levy. When witness came to town, 
which was every few days, he would ask Dorsett if he 
had made the levy. Such instructions were given to him 
five or six times. About January Ist, 1872, Dorsett told 
him that the land had been set apart as a homestead, and 
he would not levy unless witness would make affidavit 
that the 7. fas. were for the purchase money thereof. 
Replied that he could not make such affidavit, but would 
give him any kind of a bond he required. Saw him again 
about the ist of February, and insisted that he should 
make the levy. He still refused and requested that wit- 
ness should go with him to Judge Floyd’s office for advice. 
Went to Floyd’s office and while the latter was writing 
out the advertisement under the Glass ff. fa., witness 
again asked Dorsett whether he intended to levy the Berry 
fi. fas. He replied that he would not levy unless the affi- 
davit as to purchase money was made. This witness said 
he could not do. Dorsett then threw the Berry /. fas. 
on Floyd’s table, said he would have nothing more to do 
with them and started out of the door. Witness picked 
up the executions, placed them in his pocket, and as he 
left Floyd's office, abused Dorsett quite severely. A few 
days thereafter witness saw Banks, the sheriff, and asked 
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him if he would not levy the executions. He replied that 
he had given all business of that nature to Dorsett. Land 
was worth in 1871-2 about $2,500.00. There was then 
due upon the Glass 7. fa. about $1,200.00 or $1,300.co, 
and upon the Berry f. fas. about $800.00 or $900.00. The 
land, if sold, would have paid them all off. Witness 
never did acquiesce in the surrender to him of the execu- 
tions in Floyd’s office. 

The evidence of Lindsey, the former clerk, was very 
vague and indefinite. He remembered that some time in 
1871 or 1872, Lee told him that he had discovered that 
certain 7. fas. against Berry were not dormant, and he 
wanted them levied, or an old levy already made pro- 
ceededon. Some conversation with Dorsett of this import 
was had in his office and in the sheriff's, but whether 
reference was had to the Glass f. fa. or the Berry f. fas. 
he is unable to state. 

The defendants introduced the following evidence: 

1. Execution in favor of Glass vs. Berry, based on judg- 
ment rendered October Ist, 1858, for $2,275.00 principal, 
and $96.00 interest to date of judgment, with credits 
thereon to January 5th, 1861, amounting to $1,760.01, and 
with credit of $32.85 on January 6th, 1874. On this paper 
was a transfer to Isaac P. Henderson. 

2. Dorsett testified as follows: Executions were placed 
in his hands by Lee in 1871. Ascertained that property 
had been set apart as homestead, and informed Lee that 
he would not levy unless affidavit was made that execu- 
tions were for purchase money thereof. The next evening 
Lee asked witness if he had been out to Bailey's. Re- 
plied that he had not; whereupon Lee said he was glad 
of it, and requested witness to go with him to Judge 
Floyd's office. Floyd advised Lee not to levy either 7. fa. 
Witness did not levy any of the ff. fas., but advertised 
the land under a levy made on one by a former sheriff. 
Lee asked witness for the other two f#. fas. Turned two 
over to Lee, retaining the one which had teen levied. 
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Did nothing with the other two because they were taken 
out of witness’ hands. No other request was ever made 
to levy. 

Banks swore that the Berry ff. fas. were never in his 
hands during his term of office as sheriff, and that Lee 
never came to him because Dorsett, his deputy, refused 
to levy them; that Lee did place the Glass ff. fa. in his 
hands, and this he turned over to Dorsett with instruc- 
tions to levy. 

Anderson, the successor of Banks as sheriff, testified 
that he had a conversation with Lee about the Berry 
fi. fas. sometime in 1873 or 1874; that he asked him to 
look in the sheriff's office to see if he could find them, as 
he, Lee, had lost or mislaid them; that he said if he could 
find them he thought he could make his money; that he 
made search but was unsuccessful. 

Bower, being shown following entry on each of the 
fi. fas: “I know of no property upon which to levy the 
within 7. fa. except property set apart as a homestead, 
upon which I am forbidden to levy under the homestead 
law. September 8th, 1869. (Signed) G. M. T. Bower, 
sheriff,” testified as follows: Entries were made at Lee’s 
request. He said he had executions about to go out of 
date and there was no property subject except Bailey’s 
land, which he did not wish to disturb, but wanted entries 
made merely to keep them in life. He was afraid to levy 
and so was witness. Witness wrote out the notice served 
on him and Lee signed it. Judge Floyd dictated the 
language of the entries. 

The jury found for the defendants. The plaintiff made 
a motion for a new trial upon the following, among 
other grounds: 

1. Because the verdict was contrary to evidence, law 
and the principles of justice and equity. 

2. Because the verdict was contrary to the charge. 

3. Because the verdict of the jury was the result of 
mistake. 
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In support of the last ground Lee filed his affidavit to 
the following effect : 

Since the rendition of the verdict, and shortly there- 
after, two of the jurors, Vandergriff and Hyatt, informed 
deponent that after the jury went to their room, they 
decided that the sheriff, Banks, was liable for the failure 
of his deputy, Dorsett, to levy the Berry ff. fas.; that 
they then proceeded to calculate the amount due on the 
Glass fi. fa. in order to determine the extent of the sheriff's. 
liability ; that they fixed the value of the Bailey land at 
$2,000.00; that they found the value of the land not 
more than sufficient to satisfy the amount due on said 
fi. fa.; that Hyatt called the attention of the jury to the 
fact that Edwards, one of plaintiff's counsel, had referred 
to a credit of $800.00 on that ff. fa., and he thought it 
must be there, but the jury could not find it; that Van- 
dergriff objected to the result of the calculation, and said 
that there certainly must be some mistake as there were 
more credits than they had found, and that he knew Lee 
would not have brought the suit if the land had not been 
more than sufficient to satisfy the Glass ft. fa. 

The defendants introduced the affidavit of one of the 
jury, Boggus, who swore that the verdict was based on 
the testimony of Dorsett as to his having returned the 
Berry executions to Lee at his request. 

The motion was overruled, and plaintiff excepted. 


E. F. EDWARDS; CAPERS DICKSON; EMMETT Wom- 
ACK, for plaintiff in error. 


CLARK & PACE, for defendants. 
JACKSON, Justice. 


This suit was brought on a sheriff's bond against the 
sheriff of Newton county and his sureties for breach of 
the bond in failing to levy, when directed to do so, the 
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executions of plaintiff on the property of the defendant 
in execution. 

When here before, as reported in 60 Ga., 643, the case 
was sent back for a new trial because the verdict of the 
jury might have been made on the excuse of the sheriff 
for not levying because of a homestead claim set up by 
him, when the debt on which the judgment was founded 
was contracted prior to the constitution of 1868; and 
the case was sent back because of error on that point, 
and also because the sheriff did not prove that there was 
a homestead legally set apart, the burden being upon him 
to make that proof. But it was there ruled distinctly that 
if the order to levy was revoked, and so found to be by 
the jury, the sheriff would be discharged, and a /forttori 
would his sureties also be discharged. On the last trial, 
now brought here for review, the testimony was conflict- 
ing on that point, the deputy sheriff testifying that it was 
revoked, and the plaintiff the contrary. 

The jury believed the testimony of the deputy sheriff, 
as they had a legal right to do, and found the evidence to 
be in favor of the allegation that the order to levy was re- 
voked and the executions taken possession of by the plain- 
tiff. The evidence being sufficient to sustain the verdict, 
this court will not overrule the court below in refusing 
to disturb the verdict on the ground that it is against the 
evidence and against law. No complaint is made of the 
charge, but the exceptions are that the verdict is against 
the law and the evidence. 

2. The jurors cannot themselves attack their own ver- 
dict ; much less can the affidavit of the party that some 
of them told him that the verdict was caused by mistake 
authorize a new trial. 

Judgment affirmed. 
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WATERS ef al., executors, vs. PERKINS. 


1. If a defendant has alegal defense to an action at law, he must ther 
make it, or he will be concluded ; and equity will not relieve him un- 
less he failed to make the defense by the fraud of the other party, or 
by accident, and without fault in himself. But where the defense is 
equitable, and requires the introduction of new parties, the defendant 
will not be concluded by his failure to plead it to the action at law. 
He may assert the same by bill in equity after judgment. 

. The general rule in considering a demurrer to a bill in equity is to. 
look only at the bill and exhibits. When, therefore, a general de- 
murrer was filed, considered and overruled on the basis of the bill as 
originally brought and amended, with all the original parties, and the: 
writ of error was sued out on the same basis, this court will consider 
the case so made, although an order appears in the record, dated 
some four years previous to the judgment complained of, dismissing 
the bill as to two of the defendants, their names not having been 
actually stricken, nor the attention of the presiding judge otherwise 
called to the fact that they were not parties. 


Equity. Judgment. Practice in the Superior Court. 
Practice inthe Supreme Court. Before Judge CRAWFORD. 
Taylor Superior Court. April Term, 1879. 


Reported in the decision. 
O. M. COLBERT; W. A. LITTLE, for plaintiffs in error.. 


W.S. WALLACE; WILLIS & WILLIS, for defendant. 


JACKSON, Justice. 


Jackson Perkins exhibited his bill against William H.. 
Walker, Augusta A. Walker and S. Scandrett, administra- 
tor of Robert Scandrett, alleging that on the 17th day of 
December, 1870, he purchased from Walker & Walker 
three hundred and fifty acres of land in Taylor county, and: 
gave his four notes, one for $350.00, due January Ist, 1871 ; 
one for $350.00, due January Ioth, 1871; one for $749.co, due 
December 25th, 1871, the other for $798.00, due December 





FEBRUARY TERM, 1880. 33 





Waters ef a/., executors, vs. Perkins. 


25th, 1872, and for which the Walkers gave him bond to 
make title on the payment of the money. That when he 
purchased, the Walkers represented that they had a good 
title, free from liens, and he bought on such representations ; 
that the representations were false ; that there are a num- 
ber of judgments outstanding against the Walkers; that 
on January Ist, 1873, Walker sold to Scandrett the note 
for $798.05, and that Scandrett brought suit on it to the 
April term, 1873, Taylor superior court; that on the 5th 
day of August, 1873, the United States marshal sold said 
land under an execution from the United States fifth cir- 
cuit court, in favor of McLean & Statesberry vs. W. H. 
Walker, for $300.09, to one Silas Monk; that to keep himself 
from being dispossessed he bought the land from Monk 
the same day that he went into possession under the sale 
from Walker, and was so in when the sale was made; that 
when Scandrett purchased the note he had notice of all 
the facts; that after the suit was commenced Scandrett 
died, and ‘his representatives were made parties, and that 
at April term, 1874, judgment went against him by default 
forthe amount of the note. The Walkers are insolvent, and 
were so when he purchased the land. That he has paid 
all the purchase money except this judgment; that the 
land has greatly depreciated, and at the time of the pur- 
chase by Monk was worth only what he paid. Waives 
discovery, and prays for perpetual injunction against the 
fi. fa. 

Complainant amended his bill and alleged that at the 
time of the sale under the execution he owned the execu- 
tion, paid $800.00 for it, was cbliged to buy it to quiet his 
title; that he paid $50.00 to have the land sold, and that 
these amounts ought to be allowed to him as a set-off 
against the judgment. 

He further alleges that he pleaded these facts in defense 
of the suit at April term, 1874. That James Johnson, 
judge presiding, ruled that they could not be pleaded at 
law, but could be prosecuted by a separate bill; that he 
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then withdrew his pleas, and judgment went against him 
by default. 

Defendants demurred generally to the bill as amended. 
The court overruled the demurrer, and defendants ex- 
cepted. Scandrett, administrator, died, and his executors 
were made parties. 

The ground on which the demurrer rests is, that the 
complainant had a complete remedy when he was sued at 
common law, and did not avail himself of it, and is con- 
cluded by the failure so to avail himself of that defense, 
of which he had full knowledge. The fact is that he did 
file a plea, but the presiding judge—Judge James John- 
son—being of the opinion that he must go into equity, 
the plea was withdrawn, and judgment went by default 
against the complainant. 

1. There can be no doubt that if a defendant has a good 
legal defense to a suit at law, he must then make it, or he 
will be concluded, Code, $3129; and equity will not relieve 
him, unless he failed to make the defense by the fraud of 
the other party or accident, and without fault in himself. 
Code, $3129. 

But the defense in this case was equitable. Was he 
bound to plead this equitable defense at law? Certainly 
not, if it was necessary to bring in other parties; because 
a court of law cannot make new parties toacause. Code, 
$3480. Radcliffe & Lamb vs. Varner & Ellington, 56 Ga., 
222. Here the Walkers were made parties; they seem to 
be necessary parties; they held the title to the land sold 
to Perkins; they made the false representations; and to 
quiet the possession of Perkins, it would seem that they 
should be made parties and be heard in the case, and a 
decree be rendered against them too. Accordingly they 
were made parties. 

2. But it is said by the defendants’ counsel that the 
record shows that the bill was dismissed as to them in 
1875, and such an order does appear of record. But the 
attention of the court below was not called thereto at all, 
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and the usual rule in considering a demurrer is to look 
only at the bill and exhibits. If the Walkers’ names had 
been stricken from the bill, pursuant to the order, then 
the fact that they were not parties would have been appa- 
rent from the bill itself, and could have been considered 
by the court. 

But the judgment overruling the demurrer is in these 
words: 

“ Jackson Perkins 


vs. Da ean 
H. C. Holbrook, executor of Robert Scandrett, F. { Bill tor injunction. 


W.H. Walker and Augusta Walker. J 
« After argument had, it is ordered by the court that the demurrer to 
said bill as amended be, and the same is hereby, overruled, and that 


said case stand continued. April Term, 1879.” 


So that all were then treated as parties. And in the 
bill of exceptions they are still treated as parties, and the 
case, as on trial on the demurrer, is alleged to be “a case 
pending on the equity side of the said court, to-wit: Jack- 
son Perkins, complainant, vs. Elam B. Waters, Henry Hol- 
brook, executors of Robert Scandrett, and Wm. H. and 
Augusta Walker.” Therefore, it is clear that the judg- 
ment complained of here in this writ of error is a judg- 
ment on this bill, wherein the Walkers as well as Scan- 
drett’s executors are parties; and in that bill there is 
equity; and the overruling the demurrer to that bill is 
not error. 

It is unnecessary to consider the question whether there 
are other good reasons in this record why this bill should 
carry the case to the jury. It would seem settled that 
generally the defense, even if equitable, must be made to 
the suit while in progress, 52 Ga., 469; 55 Ga.. 630; but, 
independently of the necessity of new parties, other cir- 
cumstances might authorize equity to interpose even after 
judgment, and the failure to make a defense before judg. 
ment with full knowledge of its existence, if that defense 
be purely equitable. But “sufficient unto the day is the 
evil thereof.” 

Judgment affirmed. 
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HALL vs. THE STATE OF GEORGIA. 


. When a preliminary examination is had as to the force, threats of 
violence, etc., used to procure a confession from the defendant, the 
better practice is, and impartial justice demands it, that the jury 
should retire whilst the admissibility of the evidence is considered 
by the court. 

. When, therefore, one witness testified in the presence of the jury, 
on such examination, that he heard the defendant confess to others, 
and another witness that he made a confession to him, a new trial 
will be ordered, even though the confession itself was excluded. 

. It was error in the court to charge upon the hypothesis of the pistol 
of the deceased having been found in the possession of the defend- 
ant on the day after the homicide, when the evidence disclosed that 
the weapon was discovered in a house occupied by defendant jointly 
with others, without alluding to the joint occupancy, and their equal 
facilities to have concealed it. 


Criminal law. Practice in the Superior Court. Con- 


fessions. Charge of Court. New trial. Before Judge 
SIMMouNS. Crawford Superior Court. March Term, 1879. 


Reported in the opinion. 


STROUD, SMITH & WINSLOW; HALL & SON: BACON 
& RUTHERFORD, for plaintiff in error. 


C. L. BARTLETT, solicitor general; W. S. WALLACE ; L 
D. Moore, for the state. 


CRAWFORD, Justice. 


The defendant in error was jointly indicted with Green 
Thurman, Sr., Isham Thurman, and Green Thurman, Jr., 
for the murder of Augustus H. Murchison. He was tried 
separately, and a verdict of guilty rendered against him. 
A motion for a new trial was filed, upon several grounds, 
and, after argument had, the same was refused by the 
court, and the plaintiff in error excepted. 

The state relied upon circumstantial evidence and con- 
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fessions for a conviction, and whilst this court will not say 
that the evidence offered was or was not sufficient to justify 
a verdict of guilty, yet we are of opinion that there were 
errors committed in the admission of some of the evidence 
touching the confessions said to have been made, as also in 
reference to one of the charges given by the court, under 
one or both of which the jury may have been induced to 
render their verdict. 

1. 2. The sheriff of the county was introduced by the 
state to prove certain confessions of the prisoner, and he 
was asked: “ Did you have him under arrest for this kill 
ing?’ Ans. “Yes.”” ‘*Did he make any statement to 
you about it?” ‘“ Not directlyto me, hehasnot. I heard 
him make it to somebody else.” ‘ Did you hold out to 
him any reward, or did you threaten him in any way?” 
“I did not, sir.’ ‘‘ Where wasit?”’ ‘ Inthe court-house 
here.” ‘What did he say to you?” This question was 
objected to by prisoner’s counsel to inquire “ whether oth- 
ers had not used threats to prisoner to get this statement ?”” 
‘“] think they had, sir.” “Is it true that Mr. Stroud had 
just fired a pistol off close to Joe and threatened to kill 
him if he did not tell all about it?’ “I heard a pistol 
fire, and Mr. Stroud told me.” ‘ Was not the statement 
you speak of made immediately after the pistol was fired ?”” 
“Yes.” “Did not Stroud come in with a pistol in his 
hand just behind Joe, and was it not just then that Joe 
made the statement to you?” ‘“ Yes, sir.” 

Mr. Stroud testified as follows: ‘‘Was employed as 
counsel by Green Thurman, but not for Joe Hall, at the 
time the alleged statement was made. Immediately after 
I made these threats to Joe, I told him I would protect 
him as an attorney. After he made some confessions, I 
would protect him. I threatened to kill him if he did not 
tell what he knew about the killing of Murchison. Mr. 
Bond, the sheriff, had Green Thurman, Joe Hall and these 
two boys, Isham and Green Thurman, Jr., under arrest in 
the ordinary’s office. I got permission to take them to my 
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office in the basement. I think Mr. Dannielly was with © 
me. I took Joe along, ard asked him to tell me all about 
the circumstances of Murchison’s death that he knew. It 
was the first night after Murchison’s death, and Joe said 
he knew nothing about it. I pressed him to make a state- 
ment, and he declined to make any. I finally pulled out 
my pistol—I think I had it out all the time while with 
them, as I was assisting Bond in guarding them—and I 
pointed the pistol near his head and fired it off right at 
(by) his head. I told him I was going to kill him if he 
did not tell me all about the circumstances of the killing 
of Murchison. I cocked my pistol again, and said I 
missed you that time, but the next time I'll get you. He 
said hold on, he would tell all of it, and did so. Bond 
came in immediately afterwards, and that is the statement 
that he refers to.” 

“ | kept the pistol out, and if he would slack up 1 would 
threaten him again and spur him up. He was in a trem- 
ble, seemed much excited, and begged me not to kill 
him.” 

It is to be remembered that the scene described trans- 
pired on the first night after the homicide, in the court- 
house, the most public place in the county, and although 
it does not appear that any of the jurors knew what that 
confession was, yet they had heard the testimony of Bond 
and Stroud upon the stand, and whatsoever the confession 
was, was probably as well known to the jurors as to the 
witnesses. Even if this were not so, at that time, on the 
trial, in their presence, the sheriff swore that the prisoner 
made a statement, not directly to him, but he heard him 
make it so others, a statement about the Murchison mur- 
der. Stroud, at the same time,on the pending trial, and in 
their presence, testified that he made confessions to him of 
all the circumstances of the Murchison murder. It is true 
that the presiding judge refused to allow the confessions 
which these witnesses swore that the prisoner had made, 
to be repeated to the jury, yet every member of it knew 
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that a confession in this connection meant the acknow- 
ledgment of the crime, an open declaration of his guilt. 

It is the unanimous judgment of this bench, that when 
such preliminary examinations as this are to be had, that 
the better practice is, and impartial justice demands it, 
that the jury should be retired from the box whilst the 
admissibility of the evidence is considered by the court. 
When he has ruled upon it, let the jurors be brought in, 
and the cause proceed with such further rights as the law 
gives to the prisoner upon his confessions. His honor, 
Judge Simmons, did that which is usual and customary ; 
he properly refused to allow the testimony, held it illegal 
and inadmissible, but how vain a thing it was for those 
jurors to seek to efface from their memories the pregnant 
words of these two witnesses, who swore that he had made 
confessions, though the words thereof were withheld from 
them. And if at any time the verdict “in even balance 
hung,” back came, unbidden, the words, he has confessed 
it all, and cast the beam against the prisoner upon that 
which the judge had vainly endeavored to exclude. 

To let this verdict stand, therefore, would be not only 
a violation of the rights of the accused, but would be 
permitting the conduct of the parties having him in charge 
to pass unrebuked, whilst we regret to say that it meets 
with our most unqualified condemnation. 

3. We think that the court erred in charging the jury 
as follows: “If you believe that Murchison had a pistol 
on the day of his death, and that the next day the pistol 
was found in the possession of the defendant, you may 
take that into consideration in determining whether or 
not he was connected with the crime. If the evidence 
satisfies you that it was Murchison’s pistol, that he had it 
the day of his death, and that it was found the next day 
in the possession of defendant, or in a place where he had 
concealed it, then it was incumbent on him to explain 
how he got it, if he has not explained.” 

Our objection is not to the seundness of the principles 
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embodied in the charge, but that there is not in this 
record sufficient evidence to have authorized its being 
given. No witness testified that it was found either in 
-defendant’s possession or in a place where he had con 
cealed it. James N. Harris testifies that “they found a 
couple of pistols that were in a house near that which was 
occupied by Green Thurman, Sr., where the boys slept— 
I suppose the boys slept there, there were bed-clothes 
there—we found one pistol in a box, every barrel was 
loaded ; one had been recently discharged, and seemed to 
be charged with a bright ball like pewter; the others did 
not appear to have been discharged recently. The other 
pistol was found at the southeast corner of the house, 
under some cotton seed, near the wall.’’ None of the 
witnesses say positively that any one slept in that house, 
though they say it looked as if it were so occupied, still 
there was no bed in it, and it was shown that Green Thur- 
man, Jr., and Isham Thurman,the sons of Green Thur- 
man, Sr., were occupants as much so as was the accused. 
There is no testimony of any other witness fixing the 
possession of Murchison’s pistol upon Joe Hall, or that 
he had it where it was found, stronger than that of Harris. 
Its possession, or concealment, therefore, was proven to 
have been quite as strongly put upon the other two co- 
defendants as it was upon Hall. And the naked charge 
-of the judge, referring alone to the defendant, and of his 
having it in possession, or concealing it, without alluding 
to the joint occupancy of the house by the others, and 
their equal facilities to have ccncealed it, was such error 
as worked harm to the defendant. Besides, the only allu- 
sion in the evidence as to how the pistol got on the prem- 
ises was that Green Thurman, Sr. carried it there, and if 
that is true, its location and concealment might quite as 
likely have been the work of one of his sons as to have 
been that of Hall. 

It is not out of place to say, that whenever there is a 
reversal of the judgment in such a case as this, that very 
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many of the people of the vicinage construe it to mean 
that, in the opinion of this court, the party is not guilty. 
With his guilt or his innocence this judgment has nothing 
to do—they are to be passed upon under the law and the 
testimony as the same shall be presented and adjudged 
upon the new trial which we herewith award. 

Judgment reversed. 











Ross, administrator, e¢ a/. vs. BYRD, guardian. 





Where a son, by his guardian, filed a bill praying to have the will 

of his deceased father construed so far as his rights were concerned, 
that the administrator be instructed as to the management of the 
estate, and be required to pay over to complainant, until the final 
hearing, out of the income, what was necessary for the temporary 
support and education of the son, an order requiring the payment 
of acertain amount for those purposes was not a final judgment 
which could be reviewed on writ of error; and a bill of excep- 
tions predicated thereon will be dismissed. 












Practice in the Supreme Court. February Term, 1880. 





Reported in the decision. 









DABNEY & FOUCHE; J. BRANHAM, for plaintiffs in 
error. 





WRIGHT & FEATHERSTON, for defendant. 






WARNER, Chief Justice. 










It appears from the record before us in this case, that 
on the 22d of August, 1879, the complainant, Charles N. 
Thompson, by his guardian, J. P. M. Byrd, filed his bill 
against A. E. Ross, administrator de bonis non, with the 
will annexed, of William R. Thompson, deceased, e¢ a/., 
in which he prayed that the will of his deceased father 
might be construed and interpreted as to his rights under 
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it, as well as the rights and interests of other parties 
claiming under said will, and that the said administrator 
be directed and instructed as to his duties in the execu- 
tion thereof by the judgment and decree of the court, 
and that until the final hearing of the cause said adminis- 
trator might be required by an order of the chancellor to 
pay over to complainant out of the income of said estate 
what is necessary for his temporary support and educa- 
tion, as specified in the testator’s will. The chancellor re- 
quired the parties to appear before him, and after hearing 
the evidence offered, passed an order that the administra- 
tor pay to the guardian of complainant the sum of 
$214.00 out of the income of the estate for the present 
year for his support and expenses at the school he is now 
attending at Dahlonega, and authorized the guardian to 
keep him there until the end of the present session of the 
school (to-wit) the ist of February next, and not longer 
without further directions from the court. To this order 
the defendants excepted and brought the case to this 
court. 

When the case was called here the defendant in error 
made a motion to dismiss it on the ground that it was 
prematurely brought. This was merely an interlocutory 
order of the chancellor in the cause ; the main cause is 
still pending in the court below. The defendants should 
have entered their exception to the decision of the chan- 
cellor on the record, as provided by the 4250th section of 
the Code, and upon the final disposition of the cause in the 
court below, they could then have brought it here; but so 
long as the main cause was pending in the court below, 
the interlocutory order passed in the cause was prema- 
turely brought here and must be dismissed. Code, $4250. 

Writ of error dismissed. 
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WHITAKER vs. HUDSON. 


Though a blacksmith shop may not be a nuisance er se, yet the dis- 
cretion of the chancellor enjoining its erection will not be controlled 
where the affidavits submitted as to whether the shop, under the 
circumstances of this particular case, would constitute a nuisance, 
preponderated, in his opinion, in favor of complainant. 


Injunction. Nuisance. Before Judge BUCHANAN. 
Heard County. At Chambers. March 2nd, 1880." 


Reported in the opinion. 


C. W. MABRY; P. H. WHITAKER, JR., for plaintiff in 
error. 


GEORGE A. CARTER, for defendant. 


CRAWFORD, Justice. 


The complainant in the court below filed his bill alleg- 
ing that the defendant had commenced the erection of a 
blacksmith shop within seventy-five feet of his dwelling 
house, without a necessity therefor, as he now has and 
owns another in the same village; that it is done to annoy 
and worry him and his family, and to force upon him the pur- 
chase of the land upon which it is to be erected at double the 
real value thereof; and that the shoeing of horses, shrink- 
ing of tires, the unhealthy and disagreeable smoke issu- 
ing therefrom, the noise from the blowing of bellows, two 
of which are to be used, the hammering on the anvils, the 
obstruction of his view to the street, and the danger from 
fire, all conspire to make the same a nuisance by reason 
of its location, and the effect in diminishing the value of 
his residence, the injury to himself and family in their 
comfort and happiness, as well as the inevitable loss of 
his wife’s health. Wherefore he prayed an injunction 
against the erection of the said blacksmith shop. 

The defendant answered the bill denying the purpose 
and intent attributed to him, and alleging that the lot is 

v 65—4 
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worth the money asked for it; that the same was its reas- 
onable market value; that it would not endanger the com- 
plainant’s house from sparks or fire, as he intended to 
have forges of stone or brick, with proper arches, flues 
and bonnets on the tops; that he only intended to work 
for the public, and not to annoy or affect the health or 
comfort of complainant’s wife or family; that the shop 
does not obstruct the view from complainant’s house; 
that he does own another shop, but it is beyond the rail. 
road depot, and inconvenient for his customers, and, there- 
fore, as he was only seeking to use and enjoy his property 
in a lawful way, he prays to be dismissed with his reason- 
able costs. 

The parties to this bill supported their respective sides 
with numerous and conflicting affidavits, the chancellor 
heard and considered them, and after argument had 
thereon, granted an injunction restraining the defendant 
from the erection of the said shop until the final hearing 
on the merits; whereupon the defendant excepted and 
resorted to his writ of error. 

Whilst we are prepared to hold that a blacksmith shop 
is not a nuisance fer se, yet as there may be circumstances 
in which it could be shown that it was, we are not pre- 
pared to hold, on the other hand, that in no case can it 
be shown by proof that it was in fact a nuisance. The 
granting of this injunction by the chancellor shows that 
the evidence, in his opinion, preponderated in favor of the 
complainant, and that he would allow a jury to pass 
thereon, and therefore we will not interfere with his judg- 
ment. And we will add, that if he had refused it we 
should not have reversed it, but would have allowed the 
case to have gone before the jury under the law, and let 
it be ascertained upon the trial whether, in the enjoyment 
and exercise of a clear legal right, which is not declared 
by the law or the courts to be a nuisance fer se, it is 
possible that it may be so used as to become a legal injury 
and an infringement on the legal rights of others, and 
therefore a nuisance. Hence we affirm the judgment. 
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SAULSBURY, RESPESS & COMPANY vs. BLANDYS. 


. A question which has been settled by a verdict cannot be again 
raised by affidavit of illegatity to the 7. fa. founded thereon. 

. Even if it be allowable by affidavit of illegality to go behind the 
judgment and inspect the verdict, still the reasonable interpretation 
of a verdict in favor of plaintiffs for a stipulated amount would be 
that such finding was against the defendants who had been made 
parties to the case, and no others; and a decree against such de- 
fendants only would follow the verdict. 

. Factors to whom the drawer of a draft forthe purchase money of a 
steam engine for ginning cotton was in debt, and who agreed to 
accept it in order to facilitate their collection from the drawer out of 
his cotton, did not stand on the footing of accommodation acceptors, 
but were original contractors. 


Illegality. Judgments. Practice in the Superior Court. 
‘Contracts. Before Judge SIMMONS. Bibb Superior Court. 
April Term, 1879. 


An execution was issued against Saulsbury, Respess & 
Co. and John C. Curd, security on supersedeas bond, in 
favor of H. & T. Blandy, for eleven hundred and seventy 
dollars, principal, and-interest, and was levied on forty-five 
bales of cotton, the property of Saulsbury, Respess & Co. 
They filed an affidavit of illegality upon the following 
grounds: 

1. Because the decree entered up in the case upon 
which said execution purports to issue does not follow the 
verdict rendered therein; because the verdict was a gen- 
eral verdict against Frederick D. Wimberly, principal, and 
Saulsbury, Respess & Co., securities, and the decree upon 
such verdict was entered up against the securities alone, 
without showing their relation to the said Wimberly, and 
no decree has been entered up against Wimberly ; which 
failure to enter up such decree discharges the sureties. 

2. Substantially the same as first ground. 

3. Because Saulsbury, Respess & Co. being sureties, 
and being joined in same suit with their principal, were 
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entitled to have a decree against Wimberly, from the date 
of verdict, for their indemnity. 

4. Because the failure of the Blandys to enter up judg- 
ment against the principal increased the risk of the sure- 
ties, and discharged them. 

5. Because the Blandys took a mortgage upon fifteen 
head of stock to secure the draft, and failed to record it, 
which increased risk of sureties, and discharged them. 

On demurrer, the court dismissed the affidavit of ille- 
gality, and defendants excepted. 


HALL & Son; E. F. BEsT, for plaintiffs in error. 
LANIER & ANDERSON; N. E. HARRIS, for defendants, 


JACKSON, Justice. 


This is an affidavit of illegality to a decree in equity 
rendered in favor of the defendants in error against the 
plaintiffs in error on various grounds alleged therein. This 
decree was rendered on a verdict of the jury which settled 
the rights of these parties after a stubborn litigation. The 
bill was filed to compel the plaintiffs in error, Saulsbury, 
Respess & Co., to accept and pay a draft drawn by Wim- 
berly on them, and which it was charged they had agreed 
to accept and pay to the Blandys, who are the defendants. 
in error, the draft being for a steam engine for ginning 
cotton and other purposes. The case has been here twice 
before, first in 53 Ga., 665, where the law was settled on 
demurrer, and the bill afterwards amended to accord with 
the judgment then pronounced. On the bill so amended, 
the facts were tried, the law properly ruled, a verdict had, 
a new trial refused, and that judgment affirmed on the 
merits by this court, reported in 60 Ga., 646. Now it is 
here again on an affidavit of illegality to the execution 
issued on that decree. 

1. There are five grounds taken in this affidavit, the 
fifth and last of which was o.:e of the issues made on the 
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trial of the bill, and decided then adversely to Saulsbury, 
Respess & Co., and of course that will not be again con- 
sidered. It is res adjudicata. The other four rest on the 
allegations that the decree does not follow the verdict, 
and that Saulsbury, Respess & Co. are accommodation 
acceptors, and therefore sureties, and that the failure to 
take a decree against them in that character, and against 
Wimberly, for whom they accepted, operated to discharge 
them. 

2. Passing by the question whether there is any remedy 
by affidavit of illegality, where the affidavit has to go 
behind the judgment and inspect the verdict—Code, $3671 
—it is enough to say that this decree does follow this ver- 
dict, construed, as it must be, in the light of the plead- 
ings. The verdict is that “the jury find for the plaintiffs 
in the sum of eleven hundred and seventy dollars and 
twenty-one cents, and interest from maturity of draft, 
April Ist, 1872, with all costs.” 

The decree is: 


“Whereupon it is ordered and decreed by the court, that the verdict 
-of the jury aforesaid be made the decree of this court, and that the 
plaintiffs, H. & F. Blandy, do recover of the said defendants, Saulsbury, 
Respess & Co., the sum of eleven hundred and seventy dollars and 
twenty-one cents ($1170.21) for principal debt, and four hundred and 
fifty-six dollars and forty-three cents as interest to the date of this 
decree, and the costs of céurt to be taxed by the clerk, and that execu- 
tion do issue for said sum against said defendants. This October 29th, 


1877.” 


There was no prayer for relief against any other person 
than Saulsbury, Respess & Co. A subpoena was prayed 
for against Wimberly, but he was not served, and never 
made any plea or answer. The only issue made and tried 
was between the Blandys and Saulsbury, Respess & Co.; 
the jury found against Saulsbury, Respess & Co. on 
that issue; the verdict must always be reasonably con- 
strued, and the pleadings may be referred to in order to 
ascertain its meaning, if doubtful; and that verdict is for 
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the complainants, and does not name the defendants; it 
therefore reasonably means those who made the issue with 
the complainants, who defended the case on demurrer, on 
the trial, and on two bills of exception to this court; and 
those defendants are Saulsbury, Respess & Co. The de- 
cree follows the true intent and meaning of this verdict, 
and is properly made. 

3. Nor can it be truly said that Saulsbury, Respess & Co. 
are merely accommodation acceptors, much less sureties in 
the true sense of that word. They were the factors of Wim- 
berly, received his cotton crop, he was indebted to them,,. 
and, according to complainants’ side of the case, which the 
jury believed, they said that they must accept for him for 
their own advantage, to help him in ginning that crop with 
the machine furnished by complainants, and thus to facili- 
tate their collection of part of the indebtedness, and get 
control of the crop for the future. As between themselves 
and Wimberly, the latter may owe them the amount of this. 
judgment, when it is paid by them; but as between com- 
plainants and these factors who agreed to accept, they are 
original contractors. If they desired a decree against 
Wimberly, they should have pleaded and prayed so as to 
get it. It was no part of the business of complainants to- 
do so. Besides, Wimberly is insolvent, he was not served, 
did not plead, no prayer was made against him, and prob- 
ably these are the reasons he was wholly disregarded in. 
the suit, the verdict and the decree. 

The only question for consideration by us is whether we: 
should not award damages in the case. 

We rather think that the case is brought for delay ; but 
as that object may not have been the only motive which. 
induced these complainants thus stubbornly to litigate, 
and as they gained the first case, brought here on demur- 
rer, we forbear to yield to the demand for damages made 
this time, in the hope that the country will not again be: 
troubled with the case. 

Judgment affirmed. 
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MOSELEY ef al. vs. JENKINS, guardian. 


On January Ist, 1859, A. W. Moseley, as principal, and J. A. Moseley, 
as security, made their note, payable one day after date, to Jenkins, 
for $650.00, Jenkins died. In 1867 his administrator brought suit 
thereon in the county court. In 1868 county courts were abolished. 
The papers were lost and the case was never transferred to the 
superior court, nor was any effort made to establish copies of the 
papers. In 1869, on a bill filed for direction by the administrator, 
the note was transferred by decree to Reid, guardian, and in the 
same year the administrator was discharged. In 1875 the guardian 
made a compromise with the makers of the note, by which they paid 
part of the money in cash, and made a parol promise to pay the 
balance agreed upon. Refusing to do so, the successor of Reid 
brought suit : 

Held, that the suit being virtually abandoned in 1868, the statute of 
limitations began to run, and more than six years having elapsed 
before the compromise, a parol promise was not sufficient to revive 
the claim. 


Statute of limitations. Contracts. Before Judge SPEER. 
Putnam Superior Court. September Adjourned Term, 


1870. 
Reported in the decision. 


W. B. WINGFIELD; W. F. JENKINS, for plaintiffs in 
error. 


H. A. JENKINS; J. W. PRESTON; CALVIN GEORGE; 
JACKSON & LUMPKIN, for defendant. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the 
defendants to recover the sum of $550.00 which he claims 
to be due under an alleged compromise as set forth in his 
declaration. The defendants pleaded want of considera- 
tion, and the statute of limitations. On the trial of the 
case, the jury found a verdict in favor of the plaintiff. A 
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motion was made for a new trial on various grounds, which 
was overruled, and the defendants excepted. 

It appears from the evidence in the record, that the 
defendants, A. W. Moseley as principal, and J. A. Moseley 
as security, executed their promissory note to F. S. 
Jenkins for $650.00, dated Ist of January, 1859, and due 
one day after date, that suit was brought on said note by 
Young, as administrator of F. S. Jenkins, deceased, in 
the county court of Putnam county, in the year 1867, or 
1868—that in 1868 the county court was abolished and 
the record of this case in the county court was never 
transferred to the superior court, but was lost, and no 
effort was made to establish it—and nothing was done to 
prosecute the suit. A bill was filed by Young, the admin- 
istrator of Jenkins, for direction, etc., and a decree was 
had, in 1869, by which this note on the Moseleys, with 
others, was directed to be turned over to Reid as guardian, 
with authority to compromise and settle the same—to 
this bill the Moseleys were not parties. Young was dis- 
charged as administrator in 1869. In March, 1875, the 
alleged compromise of the $650.00 note was made with 
Reid. The defendants paid $450.00 of the compromise 
money soon afterwards, but refusing to pay the balance 
due on the note by the compromise the present suit was 
brought, founded thereon, instead of on the note—and 
the controlling question in the case is, whether the plain- 
tiffs right to recover the amount due on the note was not 
barred by the statute before the compromise in March, 
1875, was made? The statute of limitations commenced 
to run in favor of the defendants on the note on the 2d 
of January, 1859, and continued to run until 1860, when 
it was suspended until the 21st of July, 1868. By the 
constitution of 1868 county courts were abolished, and 
the books, papers and proceedings, and the unfinished 
business thereof, were directed to be transferred to the 
superior court. Whether the suit upon this note in the 
county court was ¢ztended to have been abandoned or not, 
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it was for all practical purposes abandoned. There was 
no effort or attempt to establish the papers in that suit 
(alleged to have been lost) in the superior court, from the 
21st of July, 1868, up to the time of the alleged compro- 
mise in March, 1875, more than six years, and that being 
so, the plaintiff's right of action upon the note was barred 
both by the reason and spirit of the statute, if not by the 
letter thereof, before the compromise was made in March, 
1875. The compromise was in relation to the money due 
on the note after the right of action was barred thereon 
by the laches of the holder thereof, and the faro/ promise 
made by the defendants at the time of the alleged com- 
promise, did not take it out of the operation of the 
statute. Code, $2934. In view of the evidence contained 
in the record and the law applicable thereto, the court 
erred in overruling the defendants’ motion for a new trial. 
Let the judgment of the court below be reversed. 


BARNETT ef a/. vs. THE PEOPLE’S BANK OF NEWNAN. 


1. A demurrer to a bill in equity, whether general or special, should 
be filed and disposed of at the first term. But when the complain- 
ant seeks, by amendment, to strengthen his cause, a demurrer to 
the new case, as thus presented, may then be filed. 

. Since the act of December 12th, 1871, “ To provide for sales of prop- 
erty in this state to secre loans and other debts,” a court of equity 
cannot reform an absolute deed, executed under such act, into a 
mortgage for the purpose of protecting the wife’s homestead, upon 
the allegation that such instrument was intended as a mortgage, 
was so understood by herself and husband, and that upon this un- 
derstanding she gave her consent to its execution. 


Equity. Demurrer. Homestead. Deeds. Before 
Judge BUCHANAN. Heard Superior Court. September 
Term, 1879. 


Reported in the opinion. 
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C. W. MABRY; B. H. BIGHAM; THOMAS H. WHITA- 
KER; F. S. LoFTIN, for plaintiffs in error. 


W. A. TURNER; A. D. FREEMAN, for defendant. 
CRAWFORD, Justice. 


On the 24th of January, 1874, in consideration of the sum 
of $5,337.88, J. T. Barnett executed to the People’s Bank of 
Newnan his deed to certain lands therein named, which was 
ratified, consented to and approved by Eliza J. Barnett, 
his wife, in writing, in the presence of a notary public. 
At the same time a promissory note, due October Ist next 
thereafter, was executed by the said J. T. Barnett for the 
rent of the said land for the year 1874. On the 20th day 
of October of said year, the bank sued out a distress war- 
rant for rent, which was levied, and afterwards another 
warrant against Barnett as a tenant holding over. 

Whereupon Eliza J. Barnett filed her application for 
homestead and exemption, and also filed her bill in equity 
against the bank, in which she alleged that on the 15th 
of February, 1873, J. T. Barnett borrowed of the bank 
$4,800.00, and gave his deed to the land described therein, 
with her consent, to secure the payment of the debt; that 
on the 24th of January, 1874, he renewed the debt and 
gave a new deed, with her consent, as before, to secure 
the payment; but that the bank, on the 19th day of Octo- 
ber, 1874, recorded an absolute deed, and foreclosed a lien 
by distress warrant for rent,which was levied upon $1,000.00 
worth of her exempted property. She further alleged 
that the papers which she approved were represented to 
her as mortgages; that the one executed in 1873 was 
usurious; that of 1874 was on a printed form, as the first, 
and understood to be nothing but a mortgage. The 
prayer of the bill was, that the deed be reformed and 
corrected so as to make it a mortgage, and that her home- 
stead and exemption be protected. 
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This bill was afterwards amended by alleging that the 
lands conveyed to the bank were not the same set apart 
to her as a homestead; that the first deed was tainted 
with usury, and should be set aside; that the second was 
given by Barnett whilst the title was not in him, but that 
it was agreed to be renewed, and whilst it was so prepared 
and she had given her consent thereto, the bank, in some 
fraudulent way, substituted the absolute deed therefor, 
without his knowing that he was signing such a paper at 
the time; it was therefore void for fraud in the procure- 
ment of the same. That the bank has forcibly deprived 
her of the possession of her homestead, although the same 
is not written in any of the bank’s deeds. The prayer is, 
that all the deeds be declared inoperative and void as. 
against her homestead, that the possession be delivered 
up and confirmed to her, that an account be taken of the 
payments made to the bank, the balance of the property 
sold, and $1,000.00 of the proceeds be paid to her, and the 
remainder divided among the creditors of the said Barnett. 

Upon the filing of this amendment, counsel for the 
respondent demurred to the bill as amended, and after 
argument had thereon, the demurrer was sustained by the 
court, and the bill dismissed. This judgment of the court 
was excepted to, and is now assigned as error: 

ist. Because of the time, it being at the hearing when 
the cause stood for trial, and no demurrer should then 
have been heard. 

2d. Because the bill, as amended, should have been tried 
upon the merits and the demurrer overruled. 

1. The office of a demurrer to a bill in equity is to deny 
the jurisdiction of the court, the equitable right of the 
complainant, the liability of the respondent, or that there 
is anon-joinder or misjoinder of parties or causes of action, 
and must arise upon the allegations onthe face of the bill. 
It should always be filed and disposed of at the first term, 
unless continued upon good cause shown, and, whether it. 
be general or special, the rule is the same, and the judg- 
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ment of the court should be had thereon when made either 
as to the forum, the parties, their rights and causes of 
action, or else the respondent could secure unreasonable 
delay. But the respondent cannot demur to that which 
doth not exist; so that when the complainant seeks by 
amendment to strengthen and support his cause, then if it 
is matter which is subject to demurrer on any of the recog- 
nized grounds thereof, it is open to the same, and, indeed, 
is subject to all the modes of defense applicable thereto. 

2. Should this bill have been tried on its merits? 
The answer to this question must depend upon the rights 
of the parties as therein set forth. 

The original bill claimed that the deeds made were on- 
ly intended as mortgages; that the complainant, Eliza J. 
Barnett, and her husband, so understood them, and that 
with that understanding she gave her consent to their ex- 
ecution; that the deed of 1874 was but a renewal of 
that made in 1873, and therefore she prayed that it 
be reformed and corrected so as to make it a mortgage, 
and thereby give protection to her homestead and exemp- 
tion. Since the act of December 12th, 1871, “ To provide 
for sales of property in this state to secure loans and other 
debts,” no such decree as sought by this bill could be 
granted. 

The amendment shows that the bank has no title what- 
soever to any of the lands contained in the complainant’s 
homestead, and with that admission it becomes immate- 
rial to her as to the manner in which the deed from her 
husband was procured, whether it was a mortgage or a 
deed, or whether obtained with or without her consent, 
and she having no standing in court, must be dismissed 
therefrom. 

Judgment affirmed. 
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THE ATLANTA AND WEST POINT RAILROAD COMPANY 
vs. VENABLE, next friend. 


Section 2971 of the Code provides as follows: ‘A widow, or if no 
widow a child or children, may recover for the homicide of the hus- 
band or parent ; and if suit be brought by the widow or children, 
and the former or one of the latter dies pending the action, the same 
shall survive in the first case to the children, and in the latter case 
to the surviving child or children ;” 

Held, that this section gives a right of action against a railroad by the 
minor children for the homicide of the mother, and does not restrict 
their right to the homicide of the father. 


Railroads. Damages. Parent and child. Laws. Be- 
fore Judge HILLYER. Fulton Superior Court. Septem- 
ber Term, 1879. 


Venable, as next friend of certain minor orphan chil- 
dren, brought case against the Atlanta and West Point 
Railroad for the homicide of their mother. Defendant 
moved to dismiss the case because the children had no 
right of action. The motion was overruled and defendant 
excepted. 


N. J. HAMMOND, by COLLIER & COLLIER, for plaintiff 
in error. 


T. P. WESTMORELAND, for defendant. 
JACKSON, Justice. 


This was a demurrer to plaintiff's declaration against 
the company, or a motion to dismiss it, on the ground 
that the minor children of a mother killed by the negli- 
gence of railroad officials, had no right of action against 
the railroad company, under the laws of this state. The 
question turns on the construction of section 2971 of our 
Code, which isinthese words: ‘A widow, or if no widow 
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a child or children, may recover for the homicide of the 
husband or parent ; and if suit be brought by the widow 
or children, and the former or one of the latter dies pend- 
ing the action, the same shall survive in the first case to 
the children, and in the latter case to the surviving child 
orchildren.”” The court below held that the word parent 
meant either father or mother in its ordinary sense, and 
that this signification was not restricted by the other 
words in the section. We think that the ruling is right. 
If the legislature had meant to limit the recovery to the 
the death of the father, the word father would have been 
employed. The fact that the word “ parent’ is used seems 
to us pregnant with meaning. Inall statutory enactments 
in this state, “the ordinary signification shall be applied 
to all words, except words of art, or connected with a 
particular trade or subject-matter,” is the language of 
section 4 of the Code. The word “parent” is connected 
with no trade and is not a word of art; it means ordina- 
rily mother as well as father, and must be so construed. 
The reason and spirit of the enactment would require 
the same construction. In case of the death of the father, 
the mother is bound to support the children—Code, §764— 
therefore they have an interest in her life, and ought to 
be authorized to sue for her homicide, just as well as they 
would be for their father’s if he had been killed and they 
were deprived of his support. The section of the Code 
under consideration—$2971—is codified from the acts of 
1850 and 1855-6—Cobb’s Digest, p. 476; acts of 1855-6, 
p- 155; and a careful examination of those acts does not 
lead us to a different construction of this section. Even 
if the words of those acts were so changed as to give a 
larger meaning to the Code, that meaning would be ap- 
plied as the latest utterance of the law-making power. 
Judgment affirmed. 
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Cox, relator, vs. HILLYER, judge. 


1. The general rule is that when the refusal of a new trial in a crimina! 
case has been affirmed by this court, no second bill of exceptions 
can be allowed. The only exception to this general rule is such 
“an extraordinary motion or case” as is specified in §3721 of the 
Code. 

. The extraordinary motions or cases contemplated by the statute are 
such as do not ordinarily occur in the transaction of human affairs, 
as when a man has been convicted of murder, and it afterwards ap- 
pears that the supposed deceased is still alive, or where one is con- 
victed on the testimony of a witness who is subsequently found 
guilty of perjury in giving that testimony, or where there has been 
some providential cause, and cases of like character. Whilst the 
newly discovered testimony now brought to the attention of this 
court, discloses some facts not in evidence before, yet, in its general 
character and bearing, it is merely cumulative to the case heretofore 
presented, and would scarcely have produced a different result on 
the ordinary motion for new trial, much less can it give to this pro- 
ceeding the peculiar characteristic of being “an extraordinary mo- 
tion.” 


Practice in the Superior Court. Practice inthe Supreme 
Court. Mandamus. New trial. Before the Supreme 
Court. February Term, 1880. 


Cox was tried for murder and convicted at the March 
term, 1879, of Fulton superior court. He moved for a 
new trial on various grounds, among others because the 
court refused to continue on account of the physical con- 
dition of defendant and popular excitement. The motion 
was overruled; defendant excepted, and the supreme 
court affirmed the judgment at the September term, 1879. 
When Fulton superior court met again in March, 1880, 
the defendant made another motion for new trial, which 
he alleged to be extraordinary. The grounds of this mo- 
tion were, in brief, as follows: 

(1.) Because of physical inability on the part of defend- 
ant to properly manage his case, and because of newly 
discovered evidence to prove the same. 
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(2.) Because of newly discovered evidence of J. W. 
Murphy, a witness sworn on the trial of the case, that he 
had promised defendant on the day before the homicide 
to assist him and use his influence in making the trade be- 
tween Alston, the deceased, and Walters, for the sale of 
General Gordon's interest in penitentiary company No. 2. 
The sale of this interest was under discussion at the time 
of the homicide of Alston by Cox. Defendant explained 
his failure to remember this at the trial and first nfotion 
for new trial on the ground of his physical condition. 

(3.) Because of newly discovered evidence of Joseph 
Bennett, that he met Alston about half an hour before 
the homicide going towards the place where it occurred, 
and that Alston stated that he was going over to see Cox, 
and one of them would be dead before night. ~ 

The grounds were supported by various affidavits.” The 
last two contain facts not proved at the trial, but which 
go to strengthen the evidence then introduced. 

The court refused a rule #zsz on this motion. Defend. 
ant’s counsel tendered a bill of exceptions to the court, 
which he refused to sign, and they thereupon made this 
application for a mandamus. 


D. P. HILL & SON: GARTRELL & WRIGHT; D. F. & 
W. R. HAMMOND; CANDLER & THOMSON; R. S. JEF- 
RERIES; J. A. BILLUPS; W. R. HopGson; L. J. GLENN 
& SON, for plaintiff in error. 


B. H. HILL, Jr., solicitor-general; HOPKINS & GLENN; 
PAT CALHOUN; H.D.D.Twiccs; HULSEY & MCAFEE; 
SaM HALL, contra. 


WARNER, Chief Justice. 


This is an application to this court for a mandamus to 
require the judge of the superior cou-t to sign and certify 
a second bill of exceptions for a new trial in the case of 
The State vs. Edward Cox, who was tried and found guilty 
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of the offense of murder in Fulton superior court. It 
appears from the record that at the term of the court at 
which the defendant was tried, he made a motion for a 
new trial on the several grounds therein set forth, which 
was overruled, and the defendant excepted and brought 
the case to this court, which affirmed the judgment of the 
court below. : 

After the remittitur from this court had been filed in 
the clerk’s office of the court below, but before it had been 
made the judgment of that court by its order, the defend- 
ant made a second motion for a new trial upon the ground 
that it was ‘an extraordinary motion or case,” as provided 
for by the 3719th and 372Ist sections of the Code. Upon 
the hearing of the second motion for a new trial, the court 
overruled it, and the presiding judge refused to sign and 
certify a second bill of exceptions for a new trial in that 
case, for the reasons (amongst others stated by him in his 
judgment of refusal) that the matters presented in the 
motion did not make such an extraordinary case, within 
the meaning of the law, as would authorize a second mo- 
tion for a new trial after the first motion had been made 
and decided, and this ruling of the court is the error com- 
plained of here. 

The general ruling undoubtedly is, that when a motion 
for a new trial in a criminal case has been overruled in the 
court below and brought to this court on a bill of excep- 
tions, and the judgment of the court below is affirmed, no 
second bill of exceptions in that case can be allowed or 
granted. The only exception to that general rule is that 
specified in the 372Ist section of the Code, when it is “an 
extraordinary motion or case,” and the question here is 
whether, taking everything to be true as stated in the de- 
fendant’s motion, and in the affidavits in support thereof, 
it makes such “an extraordinary motion or case” as will 
take it out of the general rule hereinbefore stated? After 
the most anxious and careful examination, we are satisfied 


that it does not. The extraordinary motions or cases 
v 65—5 
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contemplated by the statute are such as do not ordinarily 
occur in the transaction of human affairs, as when a man 
has been convicted of murder, and it afterwards turns out 
that the man he was charged with having killed is still 
alive, or where a man has been convicted on the testimony 
of a witness who is afterwards found guilty of perjury in 
giving that testimony, or from some providential cause, 
and cases of like character. The newly discovered evi- 
dence relating to the physical condition of the defendant 
at the time of his trial, as well as that relating to the main 
issues involved in the case on that trial, is merely cumula- 
tive in its character, and would hardly be sufficient of 
itself to have authorized the court to have set aside the 
verdict in an ordinary motion for a new trial—certainly 
not sufficient to authorize an extraordinary motion for a 
new trial to be made under the provisions of the Code 
before cited. It is true that Murphy and Bennett state 
two facts in their affidavits that were not proven on the 
former trial, but their evidence would only be cumulative 
evidence of that which was proven by other witnesses 
upon the main issues involved inthe case. Their evidence 
might have strengthened the evidence for the defendant, 
but it would have been cumulative evidence nevertheless ; 
it would have been cumulative evidence of that which had 
already been offered by the defendant upon the issues 
involved in the trial. Malone vs. The State, 49 Ga., 210; 
Kelly vs. Hall, 50 [b., 636. There is no precedent in the 
courts of this state of which we have any knowledge, that 
requires a judge to sign and certify a second bill of ex- 
ceptions in a criminal case on the statement of facts con- 
tained in the record before us, and we shall be very slow 
to establish such a precedent. The judgments of the 
courts, when rendered by the properly constituted tribu- 
nals of the state, must be respected, obeyed and enforced. 
Let the application for mandamus be discharged. 
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BERRIEN, trustee, ¢¢ a/. vs. THOMAS. 


1. A power of sale can be exercised only in the mode, and subject to 
the conditions prescribed by the instrument creating the power. If 
the sale be only authorized on the written consent of the cestui gue 
‘rust, that consent must be obtained before the exercise of the 
power, and the court will not enjoin the dispossession of the pur- 
chaser from the trustee who bought without such consent, in order 
to decree a specific performance of the contract. 

. An injunction will not be granted to enable the court to decree 
payment to the purchaser for improvements placed upon the prop- 
erty by him, where there is no allegation of the insolvency of the 
trust estate and the improvements were on real estate, and where 
there was no prayer except for specific performance. 


Injunction. Trusts. Powers. Before Judge SNEAD. 
Burke County. At Chambers. February 4th, t88o. 


Reported in the decision. 

T. M. BERRIEN; H. E. W. PALMER, for plaintiffs in error. 

J. J. JONES; R. O. LOVETT, for defendant. 
CRAWFORD, Justice. 


Edmund I, Palmer, in consideration of love and affec- 
tion for his daughter, Margaret M. Corker, conveyed to 
John T. Palmer certain lands in trust for the sole and sep- 
arate use, benefit and behoof of the said Margaret for and 
during her natural life, and at her death to vest abso- 
lutely in such child or children as may be in life at her 
death by her intermarriage with Stephen A. Corker. 
This land, “should it become necessary at any time to 
sell, then in that case the said trustee, or any of his suc- 
cessors in office, shall have full power, by and with the 
written consent of the said Margaret, to sell and reinvest.” 

A part of this land so conveyed to the trustee, it is 
alleged, was sold to Robert Thomas, the defendant in 
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error, by Stephen A. Corker, and which part so conveyed 
was subsequently reconveyed to the said Corker, and a 
verbal contract made by which Corker was to convey, by 
proper deeds, to said Thomas, a certain other lot in pay- 
ment for the first lot conveyed, and for which, it is alleged 
also, that payment had been made. The said Thomas 
being in possession of this second lot without a deed, and 
threats being made by defendants to turn him out, he 
prays an injunction to restrain them from so doing, and 
a specific performance of his alleged contract with Corker. 
An injunction was granted by the chancellor, and the 
plaintiffs in error excepted. 

The question made by the record is, whether, under the 
case made by the bill, the injunction was properly granted. 
This depends upon whether at the hearing, with the facts 
supported by the proof, the complainant is entitled to the 
relief prayed. 

1. Here isa deed of trust conveying a life estate in 
lands to Mrs. Corker for her sole and separate use, with 
remainder over to her children, coupled with a power to 
sell, without the intervention of a court of chancery, 
should it become necessary at any time, by and with the 
written consent of the said Margaret. A trustee is always 
bound by the limitations declared in the trust, and in the 
case before us it is provided how and in what manner the 
sale may be made so as to divest the title of the cestuz 
que trusts. But it is said that the consent of the life ten- 
ant was obtained to the sale of both lots. Admitting 
this to be true, it is not claimed that it was ‘that consent 
required by the original grantor in the deed of trust. It 
is to be observed that the complainant is not a purchaser 
without notice of the trust, for in his deed to the first lot 
it is recited and made to appear that Corker was the trus- 
tee for his wife and children, and that Mrs. Corker’s con- 
sent was necessary toa valid title, and yet he accepted 
the same executed by Corker in his individual name, and 
without the consent, in writing, of Mrs. Corker. It is 
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further insisted that the present lot, and about which this 
litigation arises, was given by Corker in exchange for the 
first lot by the consent of the tenant for life, and that in 
pursuance of the said sale and exchange that he is enti- 
tled to a specific performance of the contract because of 
the same, as also of the improvements made by him 
thereon. 

The law is that “A power of sale, like all other powers, 
can be exercised only in the mode, and subject to the con- 
ditions, if any, prescribed by the instrument creating the 
power. And so, if the sale be directed to be made with 
the consent of the tenant for life, or of any other person, 
that consent must be obtained before the exercise of the 
power. And the court will not decree the specific per- 
formance of a contract by the trustees for the sale of the 
estate where the required consent had not been given at 
the time of the filing of the bill.’’ Hill on Trustees, p. 
478; Eng. Ch. Rep., 24, p. 46; 17 Ves., 454. 

Perry on Trusts, $778, lays down the rule in these words: 
““When trustees have a power of sale at the written re- 
quest and direction of another party, they cannot obtain 
a decree for a specific performance of a sale contracted by 
them without showing such writing, nor will proof of a 
part performance of the contract by the parties so as to 
take the sale out of the statute of frauds be sufficient.” 
This same doctrine was held in 49 N. Y. Rep., 602, ina 
case brought to enforce a specific performance of a con- 
tract where the trust deed contained this clause: ‘ When- 
ever they shall deem it proper to do so, by and with the 
advice and consent of said Eliza, manifested by her unit- 
ing with them in the execution of any conveyance to sell 
absolutely or conditionally any part of the estate.” The 
court held that “A condition attached to a power of sale 
contained in a trust deed, that the trustee should only sell 
by and with the consent of the grantor, to be manifested 
by his uniting in the conveyance, is valid. It is an essen- 
tial condition, and cannot be dispensed with.” 
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2. The complainant insists that the injunction should 
be maintained to enable the court to decree payment to. 
him for the improvements put upon the lots, even if a 
specific performance should be refused. There are two 
reasons why we do not concur in this view oi the case, 
the first being that there is no prayer except for a specific 
performance, and second, if there were, there is no alle- 
gation in the bill of the insolvency of the ‘rust estate ; 
and if it be solvent, and has received and accepted the 
labor and material of the complainant in the way of im- 
provements on the trust property, the same being real 
estate, we cannot see the necessity for any injunction in 
the premises for a proper enforcement of his rights. 

Judgment reversed. 


PLANT vs. EICHBERG. 


. The discretion of the presiding judge in granting a first new trial 
will not be reversed unless some controlling principle of law, which 
demanded the verdict on the facts, has been misconstrued or mis- 
applied by the court in making such grant. 

. A sheriff who levies a tax 7. fa. of less amount than $100.00 need 
not make an entry of “no personalty ” before levying on real estate. 


New trial. Sheriff. Levy and sale. Tax. Before 
Judge HILLYER. Fulton Superior Court. September 
Term, 1879. 


In October, 1872, Plant obtained a judgment against 
Thomas P. Fleming e¢ a/. In 1878 (being then controlled 
by deGraffenreid as transferee) the fi. fa. was levied on a 
certain lot in the city of Atlanta, which was claimed by 
Caroline Eichberg. Her chain of title was as follows: A 
deed from one Andrews to Fleming, dated September 
11th, 1873. A deed from Fleming to Joseph T. Eichberg, 
dated December 2!Ist, 1875. A deed from the sheriff to 
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J. T. McKey, trustee, under a tax sale, dated May 2d, 
1876. This sale was made under a tax fi. fa. against 
Fleming for taxes for 1875, amounting to $16.50, besides 
costs. McKey bought for $24.40. The levy was made 
by the sheriff, who levied at once on this realty without 
making any previous entry of “no personalty.” McKey, 
trustee, and his cestui que trust, made a quit claim deed 
to J. T. Eichberg, dated June Ist, 1876, for the amount 
which the lot cost him, and ten per cent added. J. T. 
Eichberg conveyed the property to claimant October 
29th, 1877. One of the principal points of contest was 
the regularity of the sheriff's levy and sale. 

On this subject the court charged as follows: “‘ Now in 
the rules and other proceedings of other judicial sales is 
the requirement that the constable shall make an entry of 
no personal property before he can levy on land. Now 
the act of 1876 says the sheriff must use the same pro- 
ceedings. The court is of opinion that the levy is a 
part of the proceedings, and the court instructs you that 
unless you find entered on the tax fi. fa. that search was 
made and no personal property found, then you will find 
the property subject. If you find a valid judgment and 
lien, and that search was made and no property was found, 
then you will find the property not subject.” 

The jury found the property subject. Claimant moved 
fora new trial. It was granted, and plaintiff excepted. 
The other points made are not necessary to an under- 
standing of the decision. 


GEo. S. THOMAS; M. DEGRAFFENREID; T. P. WEST- 
MORELAND, for plaintiff in error. 


JuLtus L. BRown; M. J. CLARKE, for defendant. 
JACKSON, Justice. 


Under our repeated rulings, the first grant of a new 
trial will not be reversed by this court, unless some con- 
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trolling principle of law, which demanded the verdict on 
the facts, has been misconstrued and misapplied by the 
court on the grant of the newtrial. So that the sole 
question in this case is this, did the court err in holding 
on areview of his charge to the jury when he passed on 
the motion for a new trial, that when a sheriff levies on 
real estate for taxes, he need not enter on the f. fa. that 
no personal property could be found whereon to levy, for 
the verdict is right and the land is subject if such entry 
had to be made by the sheriff, there being none on the 
execution? We think that the court did not err. The 
reason on which our law forbidding constables to levy on 
land unless personalty was exhausted rests, is that those 
officers cannot sell land at all, but must turn over the levy 
to the sheriff when it is made; but as the sheriff may sell 
as well as make the levy, we cannot see why the rule 
should apply to him. And the Code—section 3645—in 
express terms confines the restriction to constables. 

It is argued that the act of 1876—Sup. to Code, $129 
et seg.—restricts the sheriff when he makes the levy to 
make the entry, because that act declares, “It shall be 
lawful for the sheriff or his deputy in any court of this 
state to levy and collect a tax f7. fa. for any amount: 
Frovided, that when said tax f. fa. is for one hundred 
dollars or less, the same fee shall be paid as is now allowed 
by law to constables or bailiffs; and all other proceedings ° 
as to levy and time and place of advertisement and sale, 
shall be the same as heretofore governed such levy, adver- 
tisement and sale by bailiffs or constables ;” and the pro- 
ceeding as to levy required the constable first to exhaust 
the personalty under section 3645 of the Code. The case 
in 11 Ga., 88—Gladney vs. Deavors—is cited to show that 
in tax cases such entry must be made. That decision 
rested on the tax act of 1804, Cobb’s Digest, 1048; and 
the question is this, is that act still of force, and the decis- 
ion in 11 Ga., 88, still the law on this point? It will be 
observed that under that act the tax collector could not 
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go upon land at all, no matter what was the amount of 
the tax, unless the personalty was exhausted; for it de- 
clares that “he shall proceed immediately against such 
defaulters by distress and sale of goods and chattels, if 
any to be found, otherwise of the lands of such default- 
ers.” That is certainly not the law now; for the Code 
contemplates that land may be levied on at once for taxes, 
and the only restriction seems to be that constables are 
not permitted to sell land, but must return the levy to 
the sheriff for sale. Code, §§886, 887, 888, 889, 890; 40 
Ga., 39. 

We are not prepared, therefore, to say that the court 
erred in holding that the personalty need not be first ex- 
hausted and entry of that fact made on the /f. fa. before 
a sheriff can levy on land to pay taxes, though the tax 
execution be fora sum less than one hundred dollars; 
and this being the first grant of a new trial, we shall not 
control the discretion of the presiding judge in granting it. 

Indeed the point is controlled by Smith vs. Jones, 40 
Ga., 39, where it was held that to collect a tax fi. fa. for 
city taxes, the marshal need not exhaust personalty and 
make the entry; and if such be the rule as to city taxes, 
much more ought it to be as to state taxes. And so the 
opinion there construes the above cited sections of the 
Code, and covers fully this point. 

Judgment affirmed. 


GEORGIA PENITENTIARY COMPANY NUMBER TWo eé¢ ai. 
vs. NELMS ef al. 


(Jackson, Justice, being disqualified in this case, Judge Sneap, of the Augusta circuit: 
was appointed by the governor to preside in his stead ] 


1. The legislature cannot, by resolution, change the obligation of a 
contract made under a previous act. But if they instruct a public 
officer as to his duties under the contract, such legislative expres- 
sion of opinion as to what has been done, and the resulting duties 
of the officer, may be resorted to in determining the intention of 
the legislature in passing the act. 
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2. Under the act of 1876, which provided for the lease of convicts by 
the governor, the Marietta and North Georgia Railroad Company 
had a paramount right to the services of two hundred and fifty con- 
victs before they were distributed to other companies, provided it 
complied with the conditions made precedent by law to obtaining 
them. The chancellor properly left this question of fact to be passed 
upon by the jury. 


Contracts. Laws. Penitentiary. Injunction. Before 
Judge LESTER. Cobb County. At Chambers. Novem- 
ber 27th, 1879. 


Reported in the decision. 
HOPKINS & GLENN, for plaintiffs in error. 


McCay & ABBoTT; ABDA JOHNSON; GEO. F. GOBER; 
W. R. PAWER, for defendants. 


SNEAD, Judge. 


The Georgia Penitentiary Number Two, and Georgia 
Penitentiary Number Three, seek to enjoin John W.Nelms, 
keeper of the penitentiary, from delivering to the Marietta 
and North Georgia Railroad Company, and said Railroad 
Company from receiving, any convicts, under the following 
resolution of the general assembly of 1879: 


“ Resolved, etc., That the principal keeper of the penitentiary be, and 
he is hereby, instructed to furnish the Marietta and North Georgia 
Railroad Company two hundred and fifty convicts (including the able- 
bodied convicts they already have), competent to labor on a railroad, 
whenever said company gives such bond as may be required by law 
(if the same has not already been given), said convicts to be worked 
by said railroad exclusively for the benefit of said railroad company, 
as is provided under the act of 1876,” etc. 


The complainants allege that by the terms of their con- 
tract of June 21st, 1876, with his excellency, the gov- 
ernor, the state leased all its convicts (except the propor- 
tion that was to goto Penitentiary Company Number One), 
to them for twenty years from and after the 1st day of 
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April, 1879; that by this resolution two hundred and fifty 
convicts are taken away from them; and that said resolu- 
tion impairs the obligation of their contract, and is there- - 
fore void. 

1. The contract of lease of complainants, as well as the 
claim of the Marietta and North Georgia Railroad Com- 
pany, is based upon the act of the legislature approved 
February 25th, 1876, entitled “An act to regulate the 
leasing out of penitentiary convicts by the governor, au- 
thorizing him to make contracts in relation thereto, and 
for other purposes.” 

The resolution of 1879 cannot add to or take away any 
rights of lessees existing under this act of 1876. It is 
but an expression of the views of the legislature as to 
what they thought they had done, and instructions to an 
executive officer as to what, in their opinion, he should do 
under this act ; and it is a legitimate source to look to 
in determining the intention of the legislature in passing 
the act. 

2. To determine whether said resolution impairs the 
obligation of pre-existing contracts made under the act of 
1876, it is necessary to construe said act, to give effect to 
the words employed therein, and thus reach the intention 
of the legislature. And it is a cardinal rule in the con- 
struction of statutes that an act should be so construed 
that all parts thereof may stand together. This act pro- 
vides that as the leases may expire under the act of 
March, 1874, the governor is authorized and required to 
farm or lease said convicts to one or more companies, or 
association of persons, upon compliance with certain con- 
ditions. But before any disposition is made of the con- 
victs, the governor is authorized to furnish the directors 
of the Marietta and North Georgia Railroad Company, 
upon their application for the same, two hundred and fifty 
convicts, or so many thereof as they may desire, for the 
space of three years, or until the completion of the grad- 
ing of their road, upon giving satisfactory obligation to 
feed, clothe and provide for the same. 
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It is patent from this the first section of the act of 1876, 
that the legislature intended the Marietta and North 
Georgia Railroad Company to have the right to two hun- 
dred and fifty convicts before any other disposition by 
lease was made of them. 

In paragraph first, of the first section, it provides for 
leases “ for the space of time not less than twenty years,”’ 
“‘to one or more companies,” “ or association of persons ;” 
and the language of the second paragraph of this section 
commences and reads as follows: “ Before any disposition 
is made of the convicts as contemplated under the provis- 
ions of this act (7. ¢. leasing to one or more companies), 
his excellency, the governor, shall be authorized to furn- 
ish to the directors of the Marietta and North Georgia 
Railroad, upon their application for the same, two hun- 
dred and fifty convicts,” etc. This qualification in favor 
of the railroad before any other disposition could be made 
of the convicts; the proviso that the governor might 
lease to certain railroads, unless the convicts have been 
leased to the companies provided for and the Marietta and 
North Georgia Railroad ; the further proviso in the same 
section authorizing leases to railroads and turnpikes, sub- 
ordinate to the rights of the companies provided for and 
the Mariettaand North Georgia Railroad ; and still further, 
section second authorizing other leases, at the same time 
guarding with the usual proviso, and in the same connec- 
tion, the rights of the Marietta and North Georgia Rail- 
road ; all show the plain and manifest intention of the 
legislature to grant to this railroad company the right to 
the services of two hundred and fifty convicts for three 
years, or longer, if necessary to complete the grading of 
the road. Such being the right of this company, it was 
entitled ro receive that number of convicts, provided ap- 
plication for them was made before they were leased to 
other companies, and the requisite obligation delivered or 
tendered; and this right was paramount to that of all 
other lessees. 
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The penitentiary companies, therefore, took their leases 
cum onere, and subordinate to the rights of the Marietta 
and North Georgia Railroad Company, if the latter made 
application for the convicts and tendered bond before the 
execution of these contracts. 

Whether the railroad company complied with the con- 
ditions requisite to entitle it to the convicts, is a question 
of fact which should be passed upon by a jury. 

Under the law, the chancellor having committed no 
error in refusing the injunction prayed for, his decision is 
affirmed. 

Judgment affirmed. 


PRINTUP BROTHERS & COMPANY vs. TURNER. 


TURNER vs. PRINTUP BROTHERS & COMPANY ef al. 


1. Where a deed to lands is made to partners in the firm name, they 
nevertheless hold as tenants in common, and if, in the partnership 
name, they make a promissory note with mortgage on the land, and 
in the body thereof use the firm name, but execute it in their indi- 
vidual capacity, it is a proper legal conveyance from the partner- 
ship, as also from the partners themselves to the mortagee, and it 
may be foreclosed against one, more, or all of the partners. 

. One member of the firm cannot convey, by deed or mortgage, part- 
nership land, though in the partnership name and to secure a part- 
ship debt, contracted within the scope of the partnership business, 
without authority or subsequent ratification by his copartners. Such 
an instrument conveys only his own interest, and though executed 
in the name of the partnership, if it be a mortgage, may be fore- 
closed as to the interest of the person who makes it. 

. When a suit is brought against copartners, or the survivors of a 
partnership, it is not necessary to declare against or pray process 
as to all the members thereof, and have a return of non est inventus 
as to those not served, in order to bind their interest in the partner- 
ship effects ; in either case, the judgment binds the partners sued 
and served as to their individual property and all the property of 
the partnership. 
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Partnership. Title. Deeds. Mortgage. Before Judge 
UNDERWOOD. Floyd Superior Court. September Term, 


1879. 


This case arose upon a money rule against the sheriff 
for the distribution of the proceeds of certain property sold 
under execution. The facts were, in brief, as follows: 

On May 22d, 1869, lot 118, in the Coosa division of the 
city of Rome, was conveyed to John Bones, John Brown, 
James W. Bones and John S. Bones, individually. On 
September 4th, 1872, lot 119 was conveyed to J.& S 
Bones & Co., asa firm. On April Ist, 1874, “ James W. 
Bones, John S. Bones, John Brown and John B. Dougherty, 
merchants and partners composing the firm of J. & S. 
Bones & Co.,”” executed to Turner a mortgage to secure 
the payment of a promissory note for $17,500.00, due at 
twelve months, bearing interest at twelve per cent. per 
annum. The mortgage was signed by each partner indi- 
vidually, and the note by J. & S. Bones & Co. At the 
March term, 1879, of Floyd superior court, a rule absolute 
was obtained on the mortgage in favor of Turner against 
James W. Bones, John Brown and John B. Dougherty. 
At the same term, Printup Brothers & Co. and other cred- 
itors obtained judgments against the firms of J. & S. Bones 
& Co. and Bones, Brown & Co., and against James W. 
Bones and John Brown, as survivors of both firms. 

John Bones, one of the joint owners of lot 118, was 
no party to any of the debts nor to any of the suits. John 
S. Bones was a party to all of the debts, but having died, 
was not a party to any of the suits. 

The declaration of Printup Brothers & Co. was against 
** James W. Bones, John M. Bowie and John Brown, as 
survivors of J. & S. Bones & Co. (John S. Bones, of said 
firm, being now deceased), as makers, and of said county 
of Floyd, and James W. Bones, of said county of Floyd, 
and John Brown and John B. Dougherty, of the county 
of Richmond, state of Georgia, survivors of the firm using 
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the name and style it Bones, Delile & Co., of said county 
of Richmond (John S. Bones, of said firm, being now de- 
ceased), as indorsers.” The process was headed by sub- 
stantially the same statement of parties, and required the 
defendants to be and appear, etc. The verdict and judg- 
ment were against the defendants, as sued, for $4,485.31 
principal, $128.00 interest to date, $300.00 damages, and 
costs. 

Lots 118 and 11g were sold under the execution of 
Printup Brothers & Co., notice being given that the mort- 
gage lien would look to the proceeds, thus presenting an 
unincumbered title. The former brought $3,100.00 and 
the latter $2,100.00. 

The court distributed the fund as follows: 

Costs on execution of Printup Brothers & Co. . . . .$ 32 85 


Sher'ff's commission and making deed, . . . . .. . 68 50 
To mortgage f. fa. of Seth Turner, . . ee 


To f. fa. in favor of Printup Brothers & Cas oe SU Oa 
First National Bank of Rome, . . (ie te Pat eee 
To f. fa. in favor of Rounsavile & Brother, v9 4. tote 
Tos. fa: i favor of EF. 5, Soewem, wk ks 198 95 


Making inallthesumof...... . . . « « $5,200 00 


To this judgment Printup Brothers & Co. excepted, and 
say the court erred as follows: 

1. In ordering and deciding that one-half of the three 
thousand and twenty-four dollars and ninety cents (being 
the proceeds or money raised from the sale of lot No. 118) 
should be applied to and paid on the mortgage f. fa. of 
Seth Turner, or that any portion thereof should be paid 
on said mortgage f. fa. 

2. In ordering and deciding that three-fourths of two 
thousand and seventy-three dollars and seventy-five cents 
(being the proceeds or money raised from the sale of lot 
No. 119) should be applied to and paid on the mortgage 
Ji. fa. of Seth Turner, or that any portion thereof should 
be paid on said f. fa. 

3. In holding and deciding that three thousand sixty- 
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seven dollars and seventy-seven cents, the proceeds of the 
sale of said lots Nos. 118 and 119, should be applied to 
and paid on the mortgage fi. fa. of said Seth Turner, or 
that any portion thereof should be paid on the same. 

4. In not holding and deciding that the proceeds and 
money arising from the sale of said lots Nos. 118 and 119 
should be applied to and paid on the judgment and f. fa. 
of Printup Brothers & Co., and especially in not holding 
and deciding that the money arising from the sale of lot 
No. 119(sold as the property of J. & S. Bones & Co.), should 
be applied to and paid on the judgment and /f. fa. of 
Printup Brothers & Co., and other common law /f. fas. of 
equal priority or same date against said defendants. 

5. In deciding and holding that the mortgage held by 
Seth Turner had been legally foreclosed, and that said 
mortgage fi. fa. had been duty and legally issued thereon, 
and in deciding that the said mortgage 7. fa. was a lien 
on said money in court arising from the sale of said lots 
or any part thereof. 

Turner also excepted, and says the court erred as fol- 
lows: : 

1. In awarding any part of the proceeds of the sale of. 
city lots Nos. 118 and 119 to the payment of the costs of 
the f. fa. in favor of Printup Brothers & Co., except so 
much as was necessary to pay for the levy and advertise- 
ment, when there was money enough in the sheriff’s hands 
arising from other sales under the same /. fa. to pay all 
the costs due on the same, not otherwise disposed of. 

2. In not according to the mortgage f. fa. in favor of 
Seth Turner the entire proceeds of the sale of said two 
city lots Nos. 118 and t19, in the Coosa division of the 
city of Rome. 

3. In awarding any part of said proceeds to the f. fas. 
in favor of the other claimants. 


D.S. PRINTUP; DABNEY & FOUCHE; HALSTED SMITH, 
for Printup Brothers & Co. et a/. 
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ALEXANDER & WRIGHT; J. BRANHAM, for Turner. 
CRAWFORD, Justice. 


The above two cases involving the same subject matter, 
and arising out of the same decision of the court below, 
were argued together and will be disposed of as one case. 

The litigation arose over the distribution of a fund 
brought into court by the sheriff, under a sale made by 
virtue of certain fz. fas.in favor of Printup Brothers & Co. 
et al. vs. J. & S. Bones & Co. e¢ al, upon the following 
statement of facts, as we gather them from a very volum- 
inous record: 

City lot No. 118 in Rome, Georgia, was conveyed to 
John Bones, John Brown, James W. Bones and John S. 
Bones, May 22d, 1869. City lot No. 119, also in Rome, 
was conveyed to J. & S. Bones & Co., as a firm, Septem- 
ber 4th, 1872, composed of James W. Bones, John S. 
Bones, John Brown and John B. Dougherty, who, as mer- 
chants and partners constituting the said firm, made to 
Seth Turner their promissory note for $17,500.00, and to 
secure the payment thereof, also executed to him a mort- 
gage deed to the said lots 118 and tig in the said city of 
Rome. This mortgage conveyed to Turner the whole of 
No. 119 and three fourths of 118, as John Bones, who 
owned one-fourth interest in 118, wasnot a member of the 
firm of J.& S. Bones & Co., nor a party to the contract. 

On the 19th of April, 1879, a rule zzsz on the petition 
of Turner was granted, setting forth that James W. Bones, 
John S. Bones, then deceased, John Brown and John B. 
Dougherty, merchants and partners, using the firm name 
and style of J. & S. Bones & Co., had made and delivered 
to him the said note and mortgage, which rule was served 
personally upon Brown and Dougherty, and service ac- 
knowledged by J. W. Bones for himself and as member of 
the firms of J. & S. Bones & Co. and Bones, Brown & Co., 
upon which a rule absolute was granted at the March 

v 65—6 
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term, 1879, of Floyd superior court, as against James W. 
Bones, John Brown and John B. Dougherty. 

At the same term of the couft Printup Brothers & Co. 
obtained common law judgments against the said firm of 
J. & S. Bones & Co., as makers of certain promissory notes, 
by serving J. W. Bones and John Brown, and against 
Bones, Brown & Co., as indorsers, by service upon the 
same partners. It was alleged in the declaration that 
John S. Bones was dead, who was a member of both firms, 
and that the others and John M. Bowie were the survivors, 
and against whom as such, and against the said firms re- 
spectively, judgments were rendered. 

The sheriff levied the 7. fas. of Printup Brothers & Co. 
upon the lots 118 and I19, and it was agreed by Turner, 
the mortgagee, that he sell the title of J. W. Bones, John 
Brown and John B. Dougherty, unincumbered by the 
mortgage upon their interests therein. Lot No. 118 sold 
for $3,100.00 and 119 for $2,100.00. The mortgage f. fa. 
and the fi. fas. of Printup Brothers & Co., with others, 
contest with each other the distribution of this fund. 

To ascertain the lien which each f. fa. has thereto, it is 
necessary to know exactly what the judgments bound, 
and what interests the defendants in f#. fa. had in the 
property sold. 

The mortgage of Seth Turner having been foreclosed 
as against James W. Bones, John Brown and John B. 
Dougherty, it covered one-half interest in lot 118, that 
being the interest of James W. Bones and John Brown; 
and it covered three-fourths interest in lot 119, as James 
W. Bones, John Brown and John B. Dougherty each 
owned one-fourth interest therein. 

The f. fas. of Printup Brothers & Co. covered exactly 
this same property and the partnership interest of John 
S. Bones, deceased, in lot 119, but were all younger than 
the mortgage to Turner, whilst they and the judgment 
of foreclosure were obtained at the sa:ne term of the 
court. When the property thus levied on came to sale 
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under the agreement, the whole interest of James W. 
Bones and John Brown was sold in lot 118, which was just 
one-half thereof, the other half belonging equally to John 
Bones, who was not a party to any of the contracts or 
suits, and John S. Bones, who owned one-fourth individu- 
ally and not in partnership. Of lot 119, the whole inter- 
est of James W. Bones, John Brown and John B. Dough- 
erty was sold, which was three-fourths thereof, and as 
John S. Bones had a partnership interest in the other and 
remaining fourth, and was a member of the firms against 
which Printup Brothers & Co. had judgments, they fast- 
ened on his equity of redemption in that fourth, and it 
too was sold. 

It is to be remembered that John B. Dougherty had no 
interest whatever in lot No. 118, and that John S. Bones, 
owning one-fourth of the same lot in his individual name, 
and not having been in life, nor having any representative 
served, his individual property was not bound and could 
not be sold under the common law or Printup Brothers & 
Co. fi. fas. 

We think, therefore, that the mortgage fi. fa. was enti- 
tled to all the money subject to distribution from the sale 
of lot 118, and to all which lot 119 sold for, except such 
amount as John S. Bones’ equity of redemption may have 
brought at said sale, if, indeed, it brought anything, as 
the mortgage still rests upon it, and all the property sold 
did not pay one-third of the amount due thereon. 

We lay down the following legal principles as applicable 
to the points made in this case: 

1. Where a deed to land is made to partners in the firm 
name they nevertheless hold the same as tenants in com- 
mon, and if in the firm name they make a promissory note 
with mortgage on the land, and in the body thereof use 
the firm name, but execute it in their individual names, it 
is a proper legal conveyance from the partnership as also 
from the partners themselves to the mortgagee, and it 
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may be foreclosed against one, more, cr all of the said 
partners. 

2. One member of the firm cannot convey by deed or 
mortgage. partnership land, though in the partnership 
name and to secure a partnership debt contracted within 
the scope of the partnership business, without previous 
authority, or subsequent ratification by his copartners. 
Such an instrument only conveys his own interest; and 
though executed in the name of the partnership if it be a 
mortgage, may be foreclosed as to the interest of the per- 
son who makes it. i Brock. 456; 1 Metcalf, 518; 15 
John., 159: 3 McL., 27; Coll. on Part., 394; 61 Ga., 676. 

3. When a suit is brought against copartners or against 
the survivors of a partnership, it is not necessary to de- 
clare against and pray process as to all the members 
thereof, and have a return of won est inventus as to those 
not served, in order to bind their interest in the partner- 
ship effects; in either case, the judgment binds the part- 
ners sued and served as to their individual property and 
all the property of the partnership. 

Inasmuch, therefore, as there is no evidence in this 
record going to show that the equity of redemption of 
John S. Bones in lot No. 119 was sold for any given sum, 
and that the proceeds of the sale will pay less than one- 
third of the amount due on the mortgage of Seth Turner, 
it is ordered that the judgment of the court be reversed 
as to the distribution of the fund, and that the same be 
paid over on the mortgage 7. fa., less the costs of the 
levy ard advertisement under the f. fas. of Printup 
Brothers & Co., and the expenses of the sale of said prop- 
erty. 

Judgment reversed. 
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GERDING, surviving partner, vs. ADAMS. 


To a suit on a note given for the purchase money of three mules, it is 
not matter of recoupment that the vendor had caused one of them 
to be sold under an attachment which was void because not based 
on any affidavit. If the sale was wrongful it was a tort. The 
attachment arose, not out of the contract, but out of a breach by 
the defendant himself. 


Recoupment. Contracts. Damages. Attachment. Be- 
fore Judge LAWSON. Putnam Superior Court. Septem- 
ber Term, 1879. 


Adams brought suit against Gerding, surviving partner, 
on a promissory note given for the purchase of three 
mules. Defendant pleaded, among other things, that the 
plaintiff had caused an attachment to issue and be levied 
on one of the mules, which was sold thereunder, and that 
the attachmert was void because not founded on any affi- 
davit. On this account defendant sought a recoupment 
against the plaintiff. On demurrer the court struck this 
plea, and this forms one of the assignments of error. 


W. B. WINGFIELD; W. F. JENKINS, for plaintiff in 
error. 


S. A. Retip; M. W. Lewis & SONS; CALVIN GEORG E, 
for defendant. 


JACKSON, Justice. 


This suit was on a note for $330.00 for three mules, 
given by defendant's firm tothe plaintiff. The only ques- 
tion pressed before us is whether, after the note fell due 
and one of the mules was attached and sold, the defend- 
ant could recoup, because of the fact that the attachment 
was wrongfully sued out, it not being sworn to properly 
or sworn to at all. The attachment had nothing to do 
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with the contract by which the defendant promised to. 
pay for these mules and gave his note therefor, but was a 
remedy which sprang from the law of the land which gave 
the plaintiffs the right to attach it if the note was not paid. 
It would be curious if, after the defendant did not make 
any defense to the attachment on the ground of want of 
affidavit or otherwise, he should be allowed to recoup in 
damages for its being illegally sued out. 

The mule attached sold for $27.00, and the court allowed. 
that as a credit on the note. 

The verdict is right—at least the evidence is sufficient 
to support it. The defendant kept and worked the mules. 
without complaint, so far as the record shows, and ought 
to pay forthem. And the only point urged before us is 
that which arises out of the plea to recoup, because, in 
suing out the remedy the law gave him, the plaintiff made 
some mistake in regard to the affidavit. 

That attachment did not arise out of the contract, but 
in violation of it by the defendant’s not paying the note. 
It was a tort if wrongful, and separate from the contract, 
and could not be recouped against the note. Code, §§2g10- 
2912. 

Judgment affirmed. 


THE BOARD OF COMMISSIONERS OF DECATUR COUNTY 
vs. COX, sheriff. 


Attendance upon court by the sheriff or his deputy, and the summon- 
ing of tales jurors, are both incident to the office of sheriff, and no 
extra compensation can be charged therefor. The practice on the 
part of officers of charging extra fees beyond those prescribed by 
law is strongly condemned. 


Sheriff. Officers. Before Judge WRIGHT. Decatur 
Superior Court. November Term, 1879. 


To the report contained in the decision it is only neces- 
sary to add that Cox, sheriff, sued the county commis-. 
sioners in a justice court on an open account for services. 
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of himself and deputy in attending upon court and sum- 
moning talesmen. The justice gave judgment for the 
plaintiff, and the case was appealed. It was submitted to 
the court without a jury. He rendered judgment for the 
plaintiff, and defendants excepted. 


FLEMING & RUSSELL, for plaintiffs in error. 
GURLEY & TOWNSEND, by brief, for defendant. 
WARNER, Chief Justice. 


The only question made in this case is, whether the 
sheriff of Decatur county is entitled to charge the county 
for services rendered in his official capacity other than is 
specified in the fee bill as declared in the Code. The 
court decided that he was, and the county commissioners 
excepted. The services for which the sheriff sought to 
make the county liable were: Ist, for five days attendance 
by himself and deputy upon the November adjourned 
term of the superior court in January, $25.00; 2nd, for 
eleven days services of himself and deputy in attending 
upon the May term of the superior court, $55.00; 3rd, 
for summoning 40 tales jurors at the May term of the 
superior court by order of Judge Wright, $6.0o—total 
amount $86.00. 

None of these items were either legal or proper charges 
against the county. The services for which he made these 
extra charges necessarily appertained to the general duties 
of his office as sheriff, imposed by law (Code, $361), and 
his compensation therefor is the fees specified in the fee 
bill for other enumerated services for which he is entitled 
to charge, but wo more. The sheriff when he took the 
office took it with all its burdens for the emoluments an- 
nexed thereto as prescribed by law. The mischievous 
practice of officers charging for extra services over and 
above their lawful fees, is a great evil, and cannot be too 
strongly condemned. 

Let the judgment of the court below be reversed. 
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WILLIS ef a/. vs. FOSTER, trustee, ¢7 al. 


1. The existence or non-existence of fraud is peculiarly a question for 
the jury. The question being whether executors and a trustee had 
combined to defraud certain beneficiaries of an estate by buying in 
property at the executor’s sale at a price below its real value, and 
appropriating it to their own use, the jury having found that fraud 
did exist, the evidence being sufficient to warrant the finding, and 
the presiding judge being satisfied, this court will not interfere with 
his refusal to grant a new trial. 

. If executors fraudulently bought property belonging to the estate 
at their own sale, including both realty and personalty, and subse- 
quently one of them sold his interest in the realty to a purchaser 
who took with notice, such purchaser would not be liable to the 
same extent as the executors, not being interested in the pers onaltv 
and therefore not liable on account thereof. 


Fraud. Administrators and executors. Trusts. Equity. 
Verdict. New trial. Before Judge LAWSON. Greene 
Superior Court. September Adjourned Term, 1879. 


The following, in connection with> the decision, suffi- 
ciently reports this case: 

Complainants, wife and children of John T. Willis, filed 
their bill against the defendants, alleging, in brief, as fol. 
lows: R. J. Willis died October, 1866, testate, leaving 
plantation, stock, etc. L. B. Willis, J. H. Willis and S. 
B. Heard were executors. By the will they were required 
to sell all of the property. Complainants were entitled, 
by the will, to one-sixth of the proceeds of the estate, 
after paying debts. L. B. Willis was appointed testa- 
mentary trustee to receive the same, and on arrival of 
the children at the age of twenty-one to pay over so 
much as he considered right, reserving a sufficiency for 
the wife of J. T. Willis, one of the complainants. De- 
fendants have failed to comply with the provisions of the 
will, and have appropriated assets of the estate. They 
sold the personalty of the estate in 1867, and bought in 
most of it. In 1867 the plantation was sold at public sale 
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by the executors, subject to dower of widow of R. J. 
Willis, testator, and, by agreement between the executors, 
it was bid in by Strain for them at $3,000. Its actual . 
value was $20,000, and annual rental was $2,000. On 
same day the executors conveyed to Strain, and Strain at 
once reconveyed to them individually. No money passed 
in this transaction, and there was no change of possession. 
After such pretended sale the defendants claimed the 
property as theirs individually. Subsequently Heard con- 
veyed his one-third away in fraud of complainants, and 
died insolvent in 1875. J. H.and L. B. Willis are insol- 
vent. L. B. Willis has made no returns as trustee for 
complainants. They pray for discovery, account and set- 
tlement, cancellation of deeds, removal of trustee, re- 
ceiver, etc. 

Amendments: Making Inman, Swann & Co. parties 
defendants, alleging that they had notice that executors 
bought at theirown sale. That executors were illegally 
discharged by the ordinary. That return of executors of 
$4,343.00, paid by them to complainants’ trustee, is un 
true. That Inman, Swann & Co. are purchasers from 
Heard, with notice. 

The complainants amend their prayer by asking to be 
allowed part of the $9,000.00, the proceeds of the sale, 
and that the land may be subject to sale therefor. 

Inman, Swann & Co. answered, in brief, as follows: 
They know nothing of death of testator Willis, his estate, 
will, executors, etc., nor of complainants’ interest in the 
estate, or their application to executors for sett!ement, 
nor of the acts of the executors, nor of the sale of the 
land by the executors, though they are informed that it 
was duly made, advertised, etc.; that it brought its full 
market value; that the executors accounted for it at 
thrice its market value, or $9,000 00, and that complain- 
ants, through their trustee, received their pro rata of the 
$9,000.00. They know nothing of the doings of Strain 
and the executors. They allege that they bought from 
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Heard his one-third, paying for it by settling a debt on 
Heard; that they purchased in the utmost good faith, 
and should not be affected by the acts of the executors, 
and that Heard and the Willisses were in peaceable, etc., 
possession since 1867. They deny fraud, collusion, etc., 
and that the land is worth $20,000.00, or any such sum. 
They cannot answer interrogatories in the bill. They set 
up receipts given by trustee for complainants, and the 
final settlement and discharge of the executors. Defend 
also on ground of lapse of reasonable time in which sale 
could have been avoided; also claim seven years prescrip- 
tive title, and that complainants, before they can object 
to sale, must pay back what they have received. 

They subsequently amended their answer, alleging as 
follows : : 

1. Final settlement of executors; that the land though 
sold for $3,000.00, was accounted for to complainants and 
the other legatees at $9,000.00, and that about $4,000.00 
was paid to complainants’ trustee. 

2. They pray that as none of the other legatees object, 
but on the contrary ratify the sale, and that before com- 
plainants can recover they must pay to Inman, Swann & 
Co. what Heard paid for his one-third, or $3,000.00; and 
to J. H. Willis what he paid for his share, or $3,000.00; 
and that, as complainants are non-resident and insolvent, 
and the resale will result in a loss, they should indemnify 
the defendants and place them in statu quo. 

L. B. and J. H. Willis answered, in brief, as follows: 
Admit death of R. J. Willis, the will, qualification of de- 
fendants as executors, etc. Admit that after sale one- 
sixth of the proceeds were to go tocomplainants. Allege 
that defendants paid specific legacies and paid to L. B. 
Willis, trustee for complainants, $4,343.00, as appears by 
returns, and it was charged to him on proper record. 
Deny confederation, fraud, etc. Allege that all that was 
done was for benefit of estate and at request of testator. 
Admit that personalty was sold in 1867 at full value and 
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sale ratified by decree of superior court in 1870. Admit 
that the plantation was sold in 1867, on sixty days’ public 
advertisement in three newspapers—Augusta Constitution- 
alist, Chronicle and Sentinel, and Greenesboro Herald. 
That it was sold to Strain as highest bidder for $3,000.00. 
Deny that the land was sold at a mere nominal price, or 
that it was bid in by Strain for defendants so that they 
could get it at less than real value. Allege that, to the 
surprise of the executors, the dower was given notice of 
(as it was supposed that the widow would take the be- 
quest in lieu thereof), and that thereupon, for the benefit 
of the estate, they procured Strain to. make it bring 
highest value by bidding it in. Admit that they really 
bought it at highest price at publicsale. Allege that com- 
plainants’ trustee received much more than complainants’ 
part of the land at its highest market va'ue, defendants. 
accounting for the place at $9,000.00. Deny its value 
was $20,000, or rented value $2,000. 

By amendment J. H. Willis answered: Proceeding by 
complainants is not “in a reasonable time.’’ That he has 
a good and sufficient title. That the land was accounted 
for at $9,000.00, that complainants must pay J. H. Willis 
one-third, or $3,000.00, and Inman, Swann & Co., assignees 
of Heard, one-third, or $3,000.00. 

The case was referred to an auditor, and exceptions 
taken to his report. 

It is unnecessary to detail the evidence which was con- 
flicting. 

The jury found for complainants $6,330.24. 

Defendants moved for a new trial. It was refused, and 
they excepted. 


JOHN C. REED; M. W. LEwis & Sons; P. B. ROBIN- 
SON; Hook & WEBB, for plaintiffs in error, cited 41 Ga., 
579; Code, $2608, 3229, 3263; 51 Ga., 139; 55 Lb., 25; 
38 /b., 269; 8 /b., 241; 39 /b., 381. 


A. G. & F. C. FOSTER; J. A. BILLUPS, for defendants, 
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cited Code, $3151; 19 Ga., 130; 13 Allen, 407; 61 Ga., 
131, 137; 47 1b., 589; 48 Lb., 120; 49 /b., 622, 43 Jb, 
529; 49 /b., 473; Code, $2751; 41 Ga., 186; 37 /b., 94. 


JACKSON, Justice. 


The wife and children of John T. Willis filed their bill 
in equity against J. H. and L. B. Willis, executors of the 
will of R. J. Willis, and L. B. Willis also in his character 
as trustee of complainants under said will. The com- 
plainants were left one-sixth of the estate of testator, and 
L. B. Willis was made their testamentary trustee to hold 
and manage it forthem. S. B. Heard had been also one 
of the executors, but died, and the bill is prosecuted 
against the two survivors. The executors were directed 
to sell the estate, real and personal, which they did, buy- 
ing the realty themselves, and portions of the personalty, 
through one Strain, as nominal purchaser of the realty, 
for $3,000.00, who reconveyed to them on the same day 
for the same sum. They worked the plantation thus 
bought in partnership for several years, and receipted each 
other for their several shares of the estate—L. B. Willis 
giving his receipt as testamentary trustee for these com- 
plainants, and another receipt for his own family as their 
trustee. Heard sold his interest in the land, which was 
one-third, to Inman, Swann & Co., and at a subsequent 
stage of the case, the latter were also made parties to the 
bill as co-defendants. The bill is framed upon the idea 
that the sale to the trustees or executors by themselves 
was fraudulent, and complainants being minors, and never 
having received one dollar, either from the executors or 
from the testamentary trustee, had the right to go upon 
the land for their share of their grandfather's estate, and 
their mother for hers ; and inasmuch as Inman, Swann & 
Co. bought the interest of Heard with knowledge of the 
sale of executors to themselves, it proceeded against them 
as also liable to complainants. 

The whole cause was submitted to an auditor, who 
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reported thereon ; four exceptions were made to the report 
by complainants, all of which were sustained, and the 
jury found a verdict of six thousand and three hundred 
dollars for complainants, with lien on the land for payment 
thereof. A motion was made to set aside the verdict 
because it was contrary to certain charges of the court, to 
the law of the case, andtothe evidence. The court below 
overruled the motion for a new trial, and the defendants. 
excepted. 

1. There was evidence sufficient, in our judgment, to 
sustain the finding on the exceptions to the report of the 
auditor. The main question was fraud or no fraud; and 
by the law everywhere, ratified and reaffirmed by our 
Code, fraud is subtle, and circumstances, though slight, 
will be considered sufficient to uphold the finding of the 
jury thereon, it beinga subject peculiarly suited to investi- 
gation by them. 

Though the executors bought the land from Strain at 
what he bid it off, three thousand dollars, they accounted 
therefor to each other at nine thousand, thus showing that 
they themselves did not consider the price fair. These 
complainants, however, did not participate in the advantage 
of this additional price put on the land, for they got noth- 
ing from the estate, and will probably get nothing unless 
it be got from this land. They lived and still live in 
Arkansas, and a very large estate in which their ancestor 
left them an interest equal to that of the other legatees, 
has been swallowed up by the others in Georgia. The 
presiding judge having decided that the verdict is not 
contrary to his charge, and the entire charge not being 
set out in the record, we decline to interfere with the ver- 
dict on that account. So in regard to the evidence. There - 
is enough to show that complainants were not dealt fairly 
with, and that all the executors should have looked to 
their interest so far as not to part with their share to a 
trustee, doubtful as to solvency, and to go into partner- 
ship with him in the land bought under very suspicious 
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circumstances, and divided among themselves with nomi- 
nal receipts for money to each other. 

2. So far as the executors and trustees are concerned, 
we have no difficulty in affirming the judgment. But 
Inmann, Swann & Co., it strikes us, though chargeable 
with constructive notice, to say the least, of the pur- 
chase of the executors of thts /and, and therefore it may 
be, liable for the interest of the complainants in the land, 
or the proceeds thereof, are certainly not liable for their 
interest in the personalty of the estate, with which they 
had nothing to do. 

As the verdict, therefore, makes no distinction between 
them and the other defendants, we cannot see that as to 
Inman, Swann & Co., it is not contrary to the evidence 
and the law, in that it is too large. 

Inasmuch as complainants have received no part of the 
estate, as found by the jury, and found properly, we think 
they have nothing to tender back either to Inman, Swann 
& Co., or to the executors. 

If the executors colluded with their trustee to defraud 
them, and he did defraud them, which the jury found, the 
trustee’s receipt of the money is not binding upon them, 
even if he got it, which does not seem to be the case. 
This bill is against that trustee and the other executors, 
his confederates in fraud, and Inman, Swann & Co., who 
bought, knowing of the voidable purchase of the land. 
We incline, therefore, to think that the latter, being 
affected with notice when they bought from Heard, 
are responsible to complainants to the extent of com- 
plainants’ interest in the land, which is one-sixth thereof, 
or its proceeds; and inasmuch as we cannot direct the 
verdict reduced, not knowing what is for land and what 
for personalty, or what part principal and what interest, 
we conclude to award a new trial to Inman, Swann & Co., 
and to affirm the judgment as to the others. 
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ZIMMER ws. DANSBY. 


A plaintiff in 7. fa. cannot tack the time land was held under a levy 
which was adjudged illegal to a subsequent levy, in order to pre- 
vent the four years’ bar of the statute of limitations in favor of a 
a purchaser without notice, even though such purchaser had litigated 
as aclaimant under both levies. The Code omits the word “ peace- 
able,” qualifying the possession, found in the acts of 1822, and 1851- 
2, and it behooves plaintiffs in 7. fa. to subject’'land to the payment 
of their executions by legal levies before the bar of the statute at- 
taches. 


Claim. Judgment. Levy and sale. Statute of limit- 
ations. Before Judge BUCHANAN. Troup Superior Court. 
November Term, 1879. 


Reported in the opinion. 


B. H. BIGHAM; THOMAS H. WHITAKER, for plaintiff 
in error. 


FERRELL & LONGLEY, by brief, for defendant. 


CRAWFORD, Justice. 


In August, 1867, Valentine Zimmer, having an execu- 
tion against Joseph Saunders, caused the same to be levied 
upon his land. Saunders, so soon as he could, applied for 
and obtained a homestead in the land so levied, when the 
sheriff returned the fi. fa. to the office with an entry to 
that effect thereon. On the 19th of November, 1870, the 
land aforesaid was conveyed by Saunders and wife, with 
the approval of the ordinary, to Dansby, the present 
claimant, for a valuable consideration and without notice. 
The plaintiff in 7. fa., on the 3d day of June, 1873, ad- 
vertised the same for sale, and on that day Dansby inter- 
posed his claim, which was returned to the, proper court, 
where the title was litigated until May the 23d, 1877, 
when the levy was dismissed and a judgment was entered 
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accordingly. The execution was again levied August Ist, 
1877, when Dansby again renewed his claim, and it came 
on for final trial at the November term, 1879, of Troup 
superior court. There was a verdict for the claimant, a 
motion by the plaintiff for a new trial, which was refused 
and he excepted. 

The controlling question in this case then and now is, 
whether the levy made August Ist, 1867, and dismissed 
May 23d, 1877, can be invoked to maintain a new levy 
made August Ist, 1877, as against a dona fide purchaser of 
the same land and who had held possession from Novem- 
ber 19th, 1870? 

It is insisted by the plaintiff in error that it can be so 
invoked where the purchaser claimed the land, and liti- 
gated the question of title with the plaintiff in f. fa. until 
the levy was dismissed, for he thereby admitted the levy 
and is estopped from setting up his four years’ possession 
against the plaintiff's right to sell. 

On the other hand, it is contended that the first levy 
having been adjudged and pronounced illegal without any 
appeal therefrom, is conclusive as against the plaintiff, 
and that the same, with all its force and-legal effect, is 
res adjudicata. The act of 1822, as also that of 1851-2, 
declares that no judgment shall be enforced by the sale of 
any real estate which may have been sold to a purchaser 
for a valuable consideration and without actual notice, if 
the purchaser has been 7x peaceable possession thereof for 
the statutory period named. Upon the adoption of the 
Code in 1863, the word peaceable was left out, ard it now 
stands, has been in possession for four years. With what 
view it was omitted does not appear, but it behooves 
plaintiffs in 77. fa. to see to it that they so use them as to 
subject the land to their payment by proper and legal 
levies before the bar of the statute attaches. 

In the case of Kendall vs. Westbrook, 54th Ga., 590, it 
was held by this court, that if the sheriff, without an order 
authorizing him to take a f. fa. out of the court where a 
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claim was pending upon it, took it and levied it, such levy 
was illegal so far as the dona fide purchaser was concerned, 
and therefore could not be used to affect his possession, 
And further, that the entry of a levy by the sheriff on the 
execution, without proper notice, is not such a legal levy 
as will defeat a claimant’s four years’ possession. The 
legal intent and effect of which is to declare that no dlegal 
/evy, though made within four years, will per se be suffi- 
cient to stop the running of the statute in favor of inno- 
cent purchasers. 

In the case under review, the first levy was made August 
ist, 1867, and dismissed May 23d, 1877, being adjudged 
by the court insufficient, and no exception taken thereto, 
so that the claimant has this judgment declaring that 
levy illegal standing in his favor, and the same is conclu- 
sive. Code, $3577, $4252. Had the plaintiff in 7. fa. re- 
sorted to his writ of error instead of allowing it to stand, he 
might have had that judgment reversed upon the ground 
that a claimant is estopped from denying the levy. 54 
Ga., 206. 

But when the first levy was dismissed, it carried it off 
the 7. fa., and the case followed it, leaving the plaintiff 
either to take exceptions or resort to a new levy. He did 
the latter, the claimant met him with a new claim, and 
upon the trial thereof the court could recognize none other 
than that levy of August Ist, 1877, and if Dansby were a 
bona fide purchaser for value, without notice, and had 
been in possession from November Igth, 1870, which was 
nearly seven years ago, the lien of the plaintiff's judgment 
was lost, and the verdict of the jury was correct, and the 
court committed no error in overruling the motion fora 
new trial. 

Judgment affirmed. 

v 65—7 
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BRENT vs. MOUNT. 


. Where, in a suit on a note signed by husband and wife, the uncon- 
tradicted evidence shows that the wife received no benefit, but was 
assuming the debt of her husband, a verdict against her is contrary 
to law. But if there is no assignment of error based on the verdict, 
this court will not grant a new trial on that ground. 

. Where husband and wife were both sued, and the wife appeared 
and pleaded, a plea filed by her husband for her was properly 
stricken, it not appearing that she resided out of the county. 


Husband and wife. Verdict. Practice inthe Supreme 
Court. Pleadings. Before Judge LAWSON. Monroe 
Superior Court. August Term, 1879. 


Reported in the decision. 


A. D. HAMMOND, by JNO. I. HALL, for plaintiff in 
error. 


BERNER & TURNER, for defendant. 
WARNER, Chief Justice. 


This was an action brought by the plaintiff against the 
defendants on a promissory note payable to L. Wolfe or 
bearer, for the sum of $220.00, dated February 16th, 1875, 
and due first day of November thereafter. The defendant, 
T. Y. Brent, made no defense to the note, and judgment 
was awarded by the court against him for the amount 
thereof. The other defendant, Jennie Brent, pleaded 
that the note sued on was given for a debt of her husband, 
T. Y. Brent, which had been incurred by him long before 
she signed the same, that she signed it as security for her 
husband, and not for the benefit of her separate estate. 
On the trial of the case, the jury found a verdict against 
her for the amount of the note. A motion was made by 
Mrs. Brent for a new trial on the grounds therein stated, 
which was overruled, and she excepted. 
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1. The uncontradicted evidence in the record fully sus. 
tains the defendant’s plea, and assuming that the court. 
charged the 11w correctly (and there is no exception to it) 
the verdict was manifestly against ‘the evidence and the 
law applicable thereto, and if the defendant had included 
in her motion for a new trial either of those grounds, we 
might have reversed the judgment refusing a new trial in 
this case. But the defendant in her motion for a new 
trial did not except to the verdict on the ground that it 
was contrary to either the law or the evidence. 

2. The only grounds of error complained of by the 
defendant in her motion for a new trial are, that the court 
struck the plea filed by T. Y. Brent at the time of the 
trial, in which he alleged “that said note was the property 
of the payee thereof until after its maturity, and that ¢hzs 
defendant was not indebted to the present plaintiff in 
said suit until after said note was due, dishonored, and 
defendant does not now believe that said pretended holder 
is the dona fide holder of said note,” and in not allowing 
the facts alleged in said plea to be proved by the defend- 
ant. The issue on trial was that made by the plea of the 
defendant, Jennie Brent, the other defendant, T. Y. Brent, 
had not filed any issuable plea. The plea which he filed 
under oath for the benefit of Jennie Brent, the other de- 
fendant, was properly stricken by the court, it not appear- 
ing that Jennie Brent, who had filed a separate and dis- 
tinct defense for herself, did not reside in the county in 
which the suit was pending. Code, $3449. When the 
plea of T. Y. Brent was stricken, there was no plea in the 
record to authorize the introduction of evidence to prove 
the facts alleged therein. There being no other grounds 
of error complained of in the motion for a new trial, it 
was properly overruled. This court can only consider 
and adjudicate such errors as are complained of and 
plainly specified in the bill of exceptions. Code, $4251. 

Let the judgment of the court below be affirmed. 
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JOHNSON vs. THE STATE OF GEORGIA. 


1. Motions for continuance are addressed to the sound discretion of 
the presiding judge, and that discretion will not be controlled unless 
abused. 

(a). Whilst on a motion for a continuance on the ground of the absence 
of a witness, it is not permissible to inquire what other witnesses 
will testify in respect to the subject-matter of the absent witness’ 
testimony, yet a counter-showing may be made as to what will be 
the testimony of such witness himself, and to that end it is admis- 
sible to show what he testified on a former trial touching the same 
facts. 

. Even if at the same time and place one person was killed and an- 
other assaulted with intent to murder, an acquittal of the former 
offense would hardly be a good plea in bar of a trial for the latter. 
Certainly not when the homicide and assault occurred at different 
places. 

. When jurors are put upon their vozry dzre in criminal cases, only the 
statutory questions can be asked them. If further investigation is 
desired, they should be put upon the court as a trior. 

. What the person assaulted said, though half unconsciously, so soon 
as she was found on the day of the assault, at the moment of the 
restoration of sensibility, is part of the res gest@, and admissible. 

. The charge of the court was a fair exposition of the law, and the 
verdict was not unsupported by evidence. 


Criminal law. Continuance. Pleadings. Constitu- 
tional law. Jurors. Evidence. Res gest@. New trial. 
Before Judge HiLLYER. Clayton Superior Court. Sep- 
tember Term, 1870. 


On September 18th, 1878, Mrs. Farmer was murdered 
and an assault committed on her daughter, Miss Farmer, 
which came near resulting in another murder. Neighbors 
discovered the Farmer house to be on fire, and on going 
thither and extinguishing the flames, Mrs. Farmer was 
found murdered. On search being made, Miss Farmer 
was found about a hundred yards distant from the house 
badly injured. She had been struck on the head with 
some hard instrument, and seemed partially, if not entirely, 
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unconscious. Several witnesses testified that they did 
not believe her conscious. She was taken up and carried 
to the house. When found she was groaning. She was 
asked who hurt her, and said nobody. Onthe way to the 
house she several times ejaculated, “‘Oh, my poor head !” 
and “Oh, Julia!” It was some days later before full con- 
sciousness returned. Julia Johnson was indicted both for 
the murder of Mrs. Farmer and the assault with intent to 
murder Miss Farmer. On the trial of the murder case 
she was acquitted. When the other case was called, de- 
fendant moved for a continuance. The grounds of the 
motion were that she had relied entirely on R. S. Jefferies, 
Esq., who had represented her in the murder trial, to 
represent her also in this, and that he had only a short 
time previously notified her that he could not do so, thus 
leaving her unprepared with her defense; also, that cer- 
tain material witnesses were absent. As to what those 
witnesses would testify, the state made a counter-showing 
by proving what they testified on the murder trial. The 
court refused the continuance. 

Defendant filed a plea of former acquittal, based on the 
verdict in the murder trial, claiming that the circum- 
stances pointing to her as the perpetrator (nearness to 
the scene, possession of goods alleged to have been stolen 
from the house, etc.), applied alike to both cases. The 
court struck the plea, on motion of the state’s counsel. 

In making up the jury, the defendant’s counsel proposed 
to ask the jurors questions other than those provided by 
the statute. These questions pertained to their presence 
at the coroner’s inquest over Mrs. Farmer, or on the grand 
jury which found the indictment for murder, or at the 
trial thereof. Counsel stated that they had just been ap- 
pointed to represent the defendant, and had no other 
means of testing the competency of the jurors. They, 
however, disclaimed any known ability to disprove the 
answers of the jurors to questions put to them on their 
zoir dire. The court refused to allow the questions. 
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The court allowed the expressions of Miss Farmer at 
the time when she was found to be proved. 

The entire evidence is not necessary to be set out. The 
chief point of contest in the case was the identity of the 
defendant as the criminal. On this point Miss Farmer 
testified as follows: 

Witness had come to the house and was in the front 
porch and her mother in the front door, when defendant 
came and said she wanted to get some cherry bark, and 
defendant and witness went together to the tree on the 
bluff to get the bark—defendant carrying the chop axe— 
chopped off the bark, and they had just started back to 
the house, witness walking in front, when she was stricken, 
and remembered nothing more occurring then nor fora 
good while afterwards. She knows no one else was pres- 
ent but defendant and herself. She had seen defendant 
twice before, once at the well sometime before, and again 
a day or two previous to the assault when defendant came 
to the house to get butter and eggs. On all these occa- 
sions defendant had worn a Scotch homespun dress. She 
had never heard defendant called by name; had been 
told she lived on Calhoun’s place. Witness usually wore 
spectacles—did not that day. Negro women looked as 
much alike to her as a gang of black-birds. She had 
failed to identify defendant on the murder trial when 
asked to point her out among three or four negro women, 
defendant being then dressed differently from what she 
had been on the previous occasions. She didn’t want to 
make the same mistake again; her brother and others had 
told her what kind of clothing was now worn by Julia. 
She had seen but one negro woman inside the bar on 
coming in that morning; knew defendant was to be tried, 
and knew in reason that was defendant. Had kept her 
eyes on her so as to know her. Defendant had changed 
hats. Witness’ memory had never been as good since she 
was wounded. She thought would never be again. She 
had a dizzy feeling in her head all the time. Learned on 
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regaining her consciousness that defendant had been ar- 
rested charged with the murder of her mother and the 
injuries to herself. She positively remembered that de- 
fendant was the person with her and whostruck her. She 
had lived at the same place fifty years. Did not remem- 
ber when the railroad was built, nor when the war began, 
nor when Atlanta was captured, nor when the battle at 
Jonesboro was fought, nor when the negroes were freed. 
Is sixty years old. 

The court was requested to give the following charge : 
‘Before the jury can convict the prisoner on the testi- 
mony of Elizabeth Farmer, they must believe to the ex- 
clusion of a reasonable doubt that she positively remem- 
bers that, as a fact within her own knowledge, the prisoner 
then known to her as the identical person now on trial, 
committed the assault on her charged in the indictment.” 
This request the court gave, but further charged the jury 
in connection therewith as follows: “ But if you are satis- 
fied that she had in her mind and memory a knowledge 
of the facts testified by her, and that she truly stated 
those facts, and recognized the prisoner as the perpetra- 
tor, then you would be authorized to believe such facts 
against the prisoner. The inquiry as to each person testi- 
fying on the trial is, do you believe the witness? If you 
do not, you ought not to base a verdict on such evidence ; 
but if you do believe the witness, you would have no right 
arbitrarily to set aside the testimony of such witness.” 

The jury found defendant guilty. She moved for a 
new trial, assigning error in each of the rulings set out 
above. The motion was overruled, and defendant ex- 
cepted. 


J. S. Boynron; C. W. HODNETT; J. A. ANDERSON ; 
R. T. Dorsey, for plaintiff in error. 


B. H. HILL, Jr., solicitor-general, for the state. 
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JACKSON, Justice. 


The verdict in this case was guilty, a motion was made 
for a new trial, which was overruled, and the defendant 
excepted. 

1. The first ground is that the court erred in overruling 
the defendant's motion to continue. Motions to continue 
are left in the discretion of the superior court to a great 
extent, and must be so left from the very nature of the 
business—the witnesses sworn, the defendant’s manner, 
and all the circumstances of a mst prius trial. The presid- 
ing judge can decide such matters much more satisfactorily 
and justly than we can, and therefore this court rarely inter- 
feres with his discretion in such matters. 

The court in this case permitted a counter-showing in 
respect to what the witnesses would swear. In Horne vs. 
The State, February term, 1879, it was ruled that a coun- 
ter-showing should not be allowed to the point that other 
witnesses would swear to a state of facts different from 
what the witness who was absent would swear; but this 
is not that case. Here the witnesses swear what ‘hese 
witnesses had already sworn on a former trial, and of 
course the presumption is that they will swear the same 
thing again. The statute allowing a counter-showing is 
broad, and while the judge may not try the merits of the 
case on an issue of continuance, and thus take from the 
defendant the right of trial by jury practically, yet he 
may try all such issues as the question of the subpana of 
the witness, his sickness, his absence from the county, or 
what he would swear if present, drawn from what he did 
swear on another occasion when the same transaction was 
in question. And such is the principle intended to be 
announced in the case decided at the February term, 1879. 
Code, $3531. 

2. The defendant pleaded former jeopardy in this, that 
defendant had been acquitted of the murder of the mother 
of the subject of this assault in the transaction which was 
the same in both cases. The plea was properly overruled 
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and stricken. Even if the mother had been killed at the 
very time and place when and where the daughter was 
assaulted, it would not have been the same offense, and 
the plea would hardly be held good; but the mother was 
killed at the house, the daughter some distance from the 
house was assaulted, which puts this case beyond doubt. 
47 Ga., 568. 

3. The rule is settled that no questions but those fixed 
by the statute will be allowed, unless the juror is put upon 
triors, the judge being now the trior; therefore the court 
was right not to permit the questions outside of the statute 
to be asked the jurors on the voir dire—Cox vs. The State, 
last term, and many preceding cases. 

4. What the person assaulted said, though half uncon- 
sciously, so soon as she was found on the day of the as- 
sault, at the moment of the restoration of sensibility, is 
part of the ves gest@ and admissible. 32 Ga., 672. 

5. The charge of the court, including his addendum to 
the defendant’s request, appears to us to be a fair exposi- 
tion of the law, and there is evidence enough to sustain 
the verdict. The question was whether or not the witness 
who swore to the transaction, and who identified the de- 
fendant as her assailant was worthy of credit, her mind 
and memory considered, and the jury found that she was, 
and the presiding judge affirms the finding, and the law, 
therefore, leaves us no option but to affirm it too. 

Judgment affirmed. 


CALDWELL ef al. vs. MCWILLIAMS. 


1. Where the court has jurisdiction of the person and the subject mat- 
ter of the litigation, and the parties in open court enter into an 
agreement in relation thereto, which is recorded upon the minutes 
and approved by the judge, it is binding upon the parties. The 
more especially is this so when four days elapse before a verdict, 
which is the subject matter of the agreement, is taken without ob- 
jection, and one of the parties has received a benefit under the 
agreement. 
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. Where a question of law arising under a given state of facts is sub- 
mitted to the judge for his decision, the statement to him of what 
the facts are upon which he is to decide the law cannot be error. 

. Where counsel make statements i1 their place, they may be received 
without verification, unless the same is required by the opposing 
party at the time. 


Contracts. Practice inthe Superior Court. Evidence. 
Witness. Before Judge BUCHANAN. Spalding Superior 
Court. August Term, 1879. 


The facts are reported in the decision. 

Hunt & JOHNSON, for plaintiffs in error. 

STEWART & HALL, for defendant. 
CRAWFORD, Justice. 


A fi. fa. in favor of S. B. McWilliams was levied upon 
certain land therein described, on July 5th, 1879, to which, 
on the twenty-sixth day of the said month, Emily C. 
Caldwell e¢ a/., put in their claim. At the August term 
of Spalding superior court, and on the fifth day of said 
month, issue was joined on the claim, after which and on 
the same day an agreement was had and entered on the 
minutes, whereby a verdict was to be taken finding the 
land subject, though not to be sold until the first Tuesday 
in December thereafter, the plaintiffs in 7. fa. to pay all 
costs and all counsel fees. In pursuance of this agree- 
ment and four days after it had been made, the verdict 
was taken. Two days thereafter, to-wit: on the eleventh, 
amotion was made to set aside the verdict on the ground 
that “the claim was not ripe for trial inasmuch as it was 
returnable to the February term, 1880, of said court.” 

When the motion docket was being called to dispose of 
the cases in which there were no issues of fact, counsel 
for claimants and movants announced that he was willing 
for the case to be heard as it involved simply a question 
of law and was, whether a claim case returnable by law to 
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a certain term, could be tried at a preceding one. The 
court therefore heard a statement from the counsel of the 
parties on the motion to set aside the verdict and ren- 
dered the following judgment: “ After hearing the within 
motion and the facts touching the transaction—ordered 
that the same be refused.”” To which judgment the coun- 
sel for the movants excepted and says: 

1. That the court erred in overruling said motion, be- 
cause the verdict being taken at a term prior to that at 
which the case was returnable is void. 

2. A question of law only being made by the pleadings, 
it was error to pass upon a question of fact. 

3. The court erred in considering the statements of 
counsel as evidence, when the same was only made as 
personal explanations, and not intended as evidence. 

1. Where the court has jurisdiction of the person and 
the subject matter of the litigation, and the parties in 
open court enter into an agreement in relation thereto, 
which. is recorded upon the minutes, and approved by the 
judge, it is binding upon the parties. The more especially 
is this so where four days elapse before a verdict, which 
is the subject matter of the agreement, is taken without 
objection, and one of the parties has received a benefit 
under the agreement. 

2. Where a question of law arising under a given state 
of facts is submitted to the judge for his decision, the 
statement to him of what the facts are upon which he is. 
to decide the law cannot be error. Questions of law in 
the abstract to be passed upon by the courts would be 
rather an anomalous proceeding. 

3. Where counsel make statements in their place, they 
may be received without verification unless the same is 
required by the opposing party at the time. In this case 
they were received without objection and it would be too. 
late now to raise it; besides, their statements were not 
needed and probably not considered by the court in the 
judgment rendered. 

Judgment affirmed. 





102 SUPREME COURT OF GEORGIA. 


Saulsbury, Respess & Co. vs. McCallum, executrix. 





SAULSBURY, RESPESS & COMPANY vs. MCCALLUM, 
executrix. 


A husband and wife, with the approval of the ordinary, made a deed 
to their homestead, set apart under the act of 1868, to secure the 
repayment of money borrowed, and took a bond to reconvey on the 
payment of the money. They remained in possession. The cred- 
itors obtained judgment on the debt, filed a deed to the husband, 
and had the Jand levied on. An affidavit of illegality was filed. 

Held, that the homestead was not subject. 


Homestead. Levy and sale. Before Judge PATE. 
Twiggs Superior Court. September Term, 1879. 


Reported in the decision. 


E. F. Best, by M. DEGRAFFENREID, for plaintiffs in 
error. 


No appearance for defendant. 


WARNER, Chief Justice. 


This case came before the court below on an affidavit 
of illegality to the levy of an execution upon a home- 
stead in favor of the plaintiffs, and was submitted to the 
decision of the court upon the following agreed statement 
of facts: On the eighth day of April, 1874, the plaintiffs 
loaned to McCallum $1,043.45, and onthe same day tooka 
deed from McCallum and wife to his homestead which had 
been set apart to him as the head of a family on the twenty- 
sixth day of March, 1874, with the approval of the ordinary 
thereon, to secure the payment of said loan. A bond to 
reconvey upon payment of the money was executed at the 
sametime. The plaintiffs afterwards obtained judgment for 
their said debt, and then executed a deed conveying the 
land to McCallum, and filed the same in the clerk’s office, 
and had an execution levied on it to satisfy their judgment. 
McCallum being dead. his wife, who was in possession of the 
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homestead, filed an affidavit of illegality alleging that said 
property-had been set apart as a homestead, and was not 
subject to levy and sale in satisfaction of plaintiffs’ judg- 
ment. The court held and decided that the homestead 
was not subject to levy and sale, whereupon the plaintiffs 
excepted. This case comes within the principal ruled by 
this court in 7rammel vs. Roberts, 55 Ga., 383, and is con- 
trolled by it. This was not a suit to recover back the 
homestead, as provided by theact of February 26th, 1876, 
which was required to be brought within six months; 
besides, McCallum and his wife remained in possession of 
the homestead until hisdeath, and she has been in posses- 
sion of it ever since. 
Let the judgment of the court below be affirmed. 


IVERSON, administrator, vs. WILBURN, administratrix. 


The power to relieve against a mistake in equity must be exercised 
with caution, and to justify it the evidence must be clear, unequi- 
vocal, and decisive as to the mistake. It must arise from ignorance, 
surprise, imposition or misplaced confidence, and be unmixed with 
negligence. The present case does not present.such a mistake as 
to require equitable relief. 


Equity. Contracts. Before Judge SPEER. Bibb Su- 
perior Court. October Term, 1879. 


Iverson, administrator of Iverson, deceased, filed his 
bill against Mrs. Wilburn, administratrix of Wilburn, 
deceased, alleging, in brief, as follows: On October 14th, 
1869, Iverson and Wilburn, both being then _ in life, 
entered into a written agreement. It recited that the 
former had that day purchased of the latter a certain tract 
of land, described by boundaries, ‘the said land to be 
surveyed at the expense of said Wilburn, and the number 
of acres ascertained, arid for which the said Iverson is to 
give the said Wilburn thirty dollars per acre, one-half to 





104 SUPREME COURT OF GEORGIA. 


Iverson, administrator, vs, Wilburn, administratrix. 





be paid next Christmas, and the balance twelve months 
from that time; the notes and other evidences of said 
sale to be drawn up in form and delivered as soon as the 
said survey is made.” Shortly afterwards Wilburn had a 
survey made, and reported to Iverson that there were 
122 1-5 acres, for which he wished notes. Both parties 
believed this survey to be correct, and there was nothing 
to put Iverson upon inquiry, or cause him to suspect any 
mistake. The notes were accordingly executed for the 
amount due for 122 1-5 acres, to-wit: $3,666.00. During 
his life Iverson paid $1,452.00 on the purchase money, and 
after his death complainant paid $400.00. Before he 
died defendant sued him for the balance of the purchase 
money due. He had a good defense, as has subsequently 
appeared, but was not aware of it then, and judgment 
went against him for the balance due. When complainant 
administered on the estate of Iverson, he found a 
balance of $1,968 due on the /f. fa., and being wholly 
ignorant of any defense thereto, he paid it off and ex- 
tinguished it, or allowed it to be done. One B. V. Iver- 
son bought some of the property subject to the 7. fz., (it 
is first alleged at sheriff's, then at administrator's sale), 
and borrowed the money to pay therefor from one Stro- 
hecker. It was agreed that Strohecker should take a 
transfer of the 7. fa. from the plaintiff therein to secure 
him, which was accordingly made; subsequently, B. V. 
Iverson repaid the money, and Strohecker transferred the 
fi. fa. to him. Iverson, Jr., being both administrator and 
interested in the estate of his father, Iverson, Sr., and de- 
siring to buy the land, agreed to pay the balance of the 
purchase money and take a deed -to it individually; this 
trade was consummated, the f/f. fa. extinguished by the 
payment of the money, and he individually receipted to 
himself as administrator for the amount so paid. He has 
settled with the estate. Thus matters stood until a few 
months before the bringing of this bill (1877) when com- 
plainant desired to sell a part of the land, and upon having 
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anew survey made, it was discovered that the former 
survey was erroneous, and instead of containing 122 1-5 
acres, the land only contained 105, thus making a differ- 
ence of $516.00, which was improperly paid. This bill 
is brought within a few months of making this discovery, 
and within four years from the last payment on the pur- 
chase money. 

The prayer was to set aside the judgment for purchase 
money to the extent of the mistake, and that defendant 
be required to reimburse complainant to the amount of 
the overpayment. 

Exhibited to the bill were the written contract in re- 
gard to the survey, the suit by defendant against Iverson, 
Sr., for the balance of purchase money, a confession of 
judgment thereon, “with stay of execution until Novem- 
ber Ist, 1872," made on January 22d, 1872, the fi. fa. 
founded upon such judgment, with transfers of it, and an 
administrator's deed from complainant to B. V. Iverson. 

Defendant demurred to the bill for want of equity, be- 
cause the mistake complained of was not such as to be 
relievable by equity, being unmixed with fraud by defend- 
ant or her intestate, but being mixed with /aches on the 
part of complainant and his intestate, and because it ap- 
peared on the face of the record that the action was barred 
by lapse of time. 

The demurrer was sustained, and complainant excepted. 


JOHN RUTHERFORD, for plaintiff in error, cited 1 Ch. 
Pl., 350-1; 23 Ga..477; 28 /b., 272, 287; Code, $$3118, 
3174, 3595, 2642, 3117; 7 Ga., 383; 13 /6.,88; 40 /6., 
535; 3 P. Wm., 126; 29 Ga., 651, 673-4; 23 /b., 352; 41 
/6.,171; 11 /6.,172; 1 Story’s Eq., 162; acts 1859, pamp. 
237. | 


BACON & RUTHERFORD, for defendant, cited 13 Pet., 
268; Code, $§$3129, 3178, 3577, 3826, 3828, 4220, 3588, 
2919, 2924; 15 Ga., 103. 
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JACKSON, Justice. 


This bill was filed by Alfred Iverson, as administrator 
of Alfred Iverson, Senior, against Mrs. Wilburn, the ad- 
ministratrix of Wilburn, deceased, for the purpose of set- 
ting aside a judgment confessed by Iverson, Senior, in his 
lifetime to said administratrix in June, 1872. The bill 
was filed in March, 1877. The ground on which it pro- 
ceeds is that the judgment is founded on a land trade, in 
which Iverson, Senior, agreed to pay Wilburn, deceased, 
for a certain piece of land, bought in 1849, to be surveyed 
at the expense of Wilburn, at the rate of thirty dollars an 
acre, that there was a mistake in the survey by which the 
judgment was for too much, that it had all been paid, and 
the prayer is that the overplus be paid back to Iverson, 
as administrator. Both parties to the contract are dead. 
It is in writing. The survey was to be made to carry it 
out. No fraud is alleged against Wilburn, deceased. He 
handed the survey when made to. Iverson. His offense 
hath this extent; no more. No reason is given why 
Iverson did not look into it at the time and see to it that 
it was right. While Wilburn was to pay for it, Iverson 
had rights equal to Wilburn to see to the survey and that 
it be done correctly. It seems to have been an innocent 
mistake of the surveyor, with no fault in Wilburn and no 
fraud on his part, and this mistake was not “ unmixed with 
negligence’’ in Iverson. Code, $3129. 

The power to relieve against any mistake in equity is 
very limited by our Code. It must be “exercised with 
caution, and to justify it the evidence must be clear, une- 
quivocal and decisive as to the mistake ;” “it must arise 
from ignorance, surprise, imposition or misplaced confi- 
dence."” Code, $3117. To relieve against a judgment, 
the rule is still more stringent. This judgment too was 
confessed, and by the party to the contract in his lifetime, 
and on consideration of a stay of execution. The admin- 
istrator of Iverson has settled with the estate, and that 
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estate is not interested but himself individually. The 
fi. fa. has been transferred, and other equities have inter- 
vened. 

The contract was made in 1869, the judgment was con- 
fessed in 1872, payments were made on the contract be- 
fore and after judgment by Iverson, Senior, in life, and 
by the administrator, to those who had bought the f. fa. 
after administration. There seems to have been /aches, 
negligence, all the way through. And in such cases 
equity will not grant relief—especially against a judgment, 
and that confessed for a consideration, to wit: a stay of 
the execution. 13 Peters, 268; 15 Ga., 103. 

On the whole, we are clear that there is no error in sus- 
taining the demurrer and dismissing the bill. 

Judgment affirmed. 


SHEIBLEY cf al. vs. THE GEORGIA SOUTHERN RAIL- 
ROAD COMPANY. 


. A writ of error lies immediately to the grant or refusal of an injune- 
tion; but when a bill is dismissed on demurrer by decree either at 
chambers or in term, there is no law authorizing a review of such 
decree under the speedy remedy applicable to injunctions. 

. Leave granted to withdraw bill of exceptions in order to have it 
made returnable to the next term of this court, thirty days from 
the decision of the chancellor not having yet elapsed. 


Equity. Injunction. Practice in the Supreme Court. 
February Term, 1880. 


Reported in the decision. 


ALEXANDER & WRIGHT; WRIGHT & FEATHERSTON, 
for plaintiffs in error. 


DANIEL S. PRINTUP, for defendant. 
v 65—8 
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CRAWFORD, Justice. 


The plaintiffs in error filed their bill returnable to the 
March term, 1880, of Floyd superior court, praying an in- 
junction restraining the defendant from going, or trespass- 
ing on, over, or through their land until it paid to them the 
sum of $1,250.00, with interest and cost, it being the amount 
which was recovered as damages for the right of way 
through their said land. An order xzsi was granted by 
the chancellor requiring the defendant to appear and show 
cause on a day therein named, why the injunction as 
prayed for should not be granted. The hearing on this 
order was postponed from time to time until the first or 
appearance term of the bill. 

The defendant had, before that time, under the order 
nist, shown as cause why the injunction should not be 
granted, his several grounds, which were set out as a general 
demurrer to the complainants’ bill, and which, having been 
called up during the said term, was, by consent of parties, 
heard, and after argument had thereon, it was ordered 
by the court that the injunction prayed for be refused, 
the demurrer to the bill sustained, and the cause dismissed. 
To this judgment and order complainants excepted, and 
sued out a writ of error under section 3213 of the Code. 
_ Upon the calling of the case in this court a motion was 
made to dismiss on the ground that it was prematurely 
brought. 

Whenever there is an application for injunction, and 
the same is granted or refused, a writ of error lies to 
such decision of the chancellor, and the same may be 
brought up immediately for review. But where a bill is 
dismissed on demurrer by a decree either at chambers or 
in term, no provision is made by law for the hearing and 
reviewing such judgment sustaining the demurrer and dis- 
missing the bill. 44 Ga., 634; 58 /b., 184; 63 /b., 437. 

Before the judgment of the court in this case was 
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entered on the minutes, counsel for the plaintiffs in error 
asked leave to withdraw the bill of exceptions and have 
the same made returnable to the September term of this 
court, and it being within thirty days from the decision 
pronounced by the chancellor it was so ordered. 55 Ga., 


350. 


MCWILLIAMS vs. WALTHALL ef a/., executors. 


. Where a motion was made to set aside a verdict, and a bill filed by 
the movant which covered all the issues made by the motion and 
sought the same object, there was no error in refusing to separate 
:the cases and try the motion first. When a court of equity takes 
possession of a case, it will retain possession for the purpose of 
making a final decree upon the issues raised by both the bill and 
answer in the nature of a cross-bill. 

. Suit was brought in 1866 on a promissory note for the purchase 
money of !and, to which defendant filed a plea under the relief act 
.of 1868, and a verdict was rendered “ for the plaintiff the return of 
the land,” but it does not appear when it was rendered. A judg- 
ment was entered on this verdict in 1870 to the effect that plaintiff 
recover of defendant certain described land, which the latter had 
bought from him: 

Held, that the verdict and judgment are not void for uncertainty. 

3. Parol evidence is admissible to show what testimony was submitted 
without objection to the jury on the trial of a case, the validity and — 
propriety of the verdict in which, as applicable to the pleadings, is 
in issue. 

. There was no error in this case which would authorize the grant 
of a new trial. 


Equity. Practice in the Superior Court. Verdict. 
Judgment. Evidence. New trial. Before Judge UN- 
DERWOOD. Coweta Superior Court. September Term, 
1879. 


To the report contained in the decision, it is only neces- 
sary to add that the following were among the grounds 
of the motion for new trial: 


a) 
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(1). Because the court erred in refusing to take up for 
trial the motion on the common law side of the court to 
set aside the verdict and judgment, before hearing the 
equity case, which embraced the questions made in the 
motion. 

(2). Because, after the amendment of the bill, the court 
declined to susg end the equity case and take up the mo- 
tion and hear it first. [After the first refusal of the court 
to separate the issues, ccmplainant moved to amend his. 
bill by striking out that part which enjoined his motion 
to vacate; the amendment was allowed without prejudice 
to defendants, they having answered in the nature of a 
cross-bill. The case having begun, complainant moved. 
to suspend it and take up the motion to set aside first. 
This was refused. ] ; 

(3). Because the court erred in allowing defendants” 
counsel to prove by oral evidence what issues had been 
submitted to the court and jury on the trial of the suit on 
the note. [Two witnesses testified that on such trial 
the issue was distinctly made and submitted to the jury 
without objection as to the return of the land or render- 
ing a money verdict. | 

(4). Because the verdict returned by the jury upon the 
common law trial is void for want of certainty. 

(5). Because the verdict was contrary to law and evi- 
dence. , 


J. W. POWELL; W. A. TURNER; ROBERT S. BURCH, 
for plaintiff in error. 


Jno. S. Bicspy; J. B. S. Davis, for defendants. 


WARNER, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendants with a prayer for relief and injunction on the 
allegations contained therein. John H. Walthall, the or- 
iginal defendant, having died, his executors answered the 
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bill and prayed for relief in the nature of a cross-bill. .On 
the trial of the case the jury found a verdict in favor of 
the defendants for the land in dispute, and the sum of 
$1000.00 for rent. The complainant made a motion for 
a new trial on various grounds, which was overruled, and 
the complainant excepted. 

It appears from the record that the complainant, on the 
28th of December, 1859, gave his note to the defendants’ 
testator for the sum of $2,500.00, due the 25th of Decem- 
ber, 1865, with interest from the Ist of January, 1860, for 
the purchase of the land in controversy. On the 24th of 
July, 1866, the defendants’ testator sued the complainant 
on the note, to which he filed a plea under the relief act 
of 1868, in which he alleged, amongst other things, that 
on the 26th of December, 1863 (before the note became 
due), he had tendered to defendants’ testator Confed- 
erate money in payment of said note, which he refused 
to receive, to his great damage, etc. On the trial of that 
suit upon the note, the jury found the following verdict : 
“We the jury find for the plaintiff the return of the land 
with cost of suit.”” The defendant in that suit (the com- 
plainant here) made a motion for a new trial, which was 
overruled and the case was brought to this court 0a a bill 
of exceptions, and was dismissed, and the judgment of 
the court below affirmed by operation of law. The ver- 
dict is not dated, and it does not appear from .the record 
of that suit before us in what year, or at what term of 
the court, the verdict was rendered, but it does appear that 
the judgment thereon, that the plaintiff do recover four 
hundred acres of land now in possession of defendant, and 
that a writ of possession do issue therefor, isdated on the 
18th of July, 1870. On the 21st of July, 1870, a writ of 
possession was issued on the judgment commanding the 
sheriff to dispossess the defendant and put the plaintiff 
in that suit in possession of the land, which was duly ex- 
ecuted by the sheriff. Afterwards McWilliams, the de- 
fendant in the common law-suit, accepted a lease of the 
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land from Walthall, the plaintiff, and went back into the 
possession of the land as his tenant. At the September 
term of the court, 1870, the defendant made a motion to 
set the judgment aside on several grounds, alleging the 
samc to be void. The defendant in the common law-suit 
then became the complainant in the present bill before 
the court in which he sought to have the judgment upon 
which the writ of possession issued declared a nullity, and 
that he recover back the possession of the land, and that 
the defendants in the bill be enjoined from enforcing the 
lease contract against him, etc. The injunction was 
granted, and upon this state of things the case came on 
for trial. 

1. There was no error in the refusal of the court to split 
open the complainant’s case and try the motion to set 
aside the judgment separately. When a court of equity 
takes possession of a case, it will retain the possession of 
the whole case for the purpose of making a final decree 
as to the subject matter embraced in the complainant's. 
bill, as well as that in the defendants’ answer in the nature 
of a cross-bill. 

2. The main controlling question in this case is, whether 
the verdict and the judgment thereon in the suit upon 
the note requiring the defendant therein to return the 
land to the plaintiff, was void on account of defective 
pleading, or otherwise. In our judgment it was not. The 
verdict might have been more formal, but the reasonable 
intendment thereof was the land for which the note was. 
given, especially in view of the dsfendant’s plea of the 
relief act of 1868, and the state of things which existed. 
at the time the case was tried. 

3. There was no error in allowing the witnesses to tes- 
tify as to what was proven on the former trial without 
‘objection as to the issues then submitted to the jury. 52: 
Ga., 15. 

4. Upon looking through this complicated and confused 
‘record, we find no material errorin the rulings of the court 


that would authorize the granting of a new trial in this. 





FEBRUARY TERM, 1880. 113 


Rich vs. Colquitt, governor. i Sate 


case. The complainant has been in possession of the 
land for twenty years, and all that he has ever paid for 
it as shown by the record, is fifteen dollars in Confederate 


money. 
Let the judgment of the court below be affirmed. 


RICH vs. COLQUITT, governor. 


1. A mortgage on personalty must be foreclosed in the county of the 
residence of the mortgagor, if a resident of this state ; and that it is 
so foreclosed should affirmatively appear .from-the records. 

. If a fi. fa. founded on a mortgage on personalty, which has not 
been properly foreclosed, is claiming a fund arising from the sale of 
a part of the property under another /. /a., a new foreclosure, or an 
amendment of the original proceedings by inserting an allegation 
of jurisdiction, would have left the mortgage without a 7. fa. when 
the property was sold, and thus prevent the 7. fa. from taking the 
fund. 


Mortgage. Jurisdiction. Lien. Amendment. Before 
Judge CLARK. City Court of Atlanta. December Term, 


1879. 


William Rich was security on a recognizance for the 
appearance of one George McCullough to answer a crimi- 
nal charge. The recognizance was duly forfeited. The 
fi. fa. issuing on said judgment was levied on thirteen 
barrels of sweet potato brandy, as the property of William 
Rich, and on the first Tuesday in December, 1879, this 
brandy was sold, and the net sum of $664.69 realized 
therefrom. On the day before the sale, Daniel Rich 
placed in the sheriff's hands a mortgage fi. fa. for a large 
sum, in his favor, and ordered the sheriff to hold up 
the fund. He did so, until ruled by the defendant in 
error, and in answer to the rule,;returned the Daniel Rich 
mortgage, the affidavit foreclosing the same, and the 
mortgage ft. fa. 

The mortgage of William Rich to Daniel Rich was 
dated May 3Ist, 1877, and was recorded October 11th, 
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1877, being after the judgment of forfeiture zsz in the 
case of Colquitt, governor, vs. Rich, but before the judg- 
ment absolute. The property mortgaged is described in 
said mortgage as follows: “ All the wines and liquors in 
barrels and bottles and in cases, empty flasks, barrels, 
kegs and demijohns, also office fixtures, and everything 
pertaining to the liquor trade now in the store owned by 
said William Rich, 31 Alabama street, etc. . . . this 
mortgage to attach to any new purchases, if any, as the 
goods are sold.” 

The affidavit of Daniel Rich annexed to his mortgage, 
and which was the basis of the foreclosure thereof, nowhere 
declares that the defendant named therein resides in 
Fulton county. It was dated December Ist, 1879, and 
the sale occurred December 2d, 1879, under the Colquitt 
fi. fa. and levy. No notice was given at the sale of the 
foreclosure of the mortgage of the plaintiff in error, 
nor was any notice given of his intention to release 
the property sold from the lien of his mortgage, or 
of his intention to look to the proceeds of the sale for 
satisfaction, nor was there any agreement between the 
mortgagor and mortgagee and plaintiff in 7. fa. that the 
entire property should be sold, but the 7. /a., as such, was 
put into the sheriff's hands with instructions to hold up 
the fund. 

The court ordered the fund to be paid to the Colquitt 
fi. fa. Rich's counsel moved the court to continue the 
hearing in order that he might amend the affidavit of fore- 
closure and have a new fi. fa. issued. This the court re 
fused. Rich excepted. 


S. WEIL, for plaintiff in error. 
HOWARD VAN Epps, solicitor city court, for defendant. 
JACKSON, Justice. 


The question made in this case which must control it, 
is whether a mortgage on personal property must be fore- 
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closed in the county of the residence of the mortgagor, if 
a resident of this state. 

1. The mortgage of Rich could not claim the money 
unless it had been foreclosed, inasmuch as he had not 
complied with the statute and agreed that not only the 
equity of redemption but the entire property be sold. 
Code, §$3973-4, 1967. Therefore, if not legally foreclosed 
and claiming the money as an execution, it had no stand 
ing in court; and if not foreclosed in the county of the 
mortgagor's residence, it was not in legal contemplation 
foreclosed at all, and the f. fa. was not in existence. 

It was ruled in 13th Ga., 285, that even the judge of 
the superior court could not issue the judgment of fore- 
closure on an affidavit made before him in a county other 
than the mortgagor’s residence, though in the circuit over 
which he presided; and in 54th Ga., 167, it was again 
ruled that ‘“‘the foreclosure of the mortgage on personal 
property was not valid, because it was not alleged that 
the defendant resided in Baldwin county, where the mort- 
gage was foreclosed, at the date of the foreclosure, or 
where he did reside.” So that the question is not open 
in this court. There is reason for the rule too. No no- 
tice is given of the foreclosure, and if the defendant lived 
in another county, the personalty might be sold under the 
mortgage fi. fa. before he knew a thing about it. If done 
in his county, he would be apt to hear of it, and then 
have the opportunity to defend it. Besides, the consti- 
tution contemplates that every resident of the state be 
sued in his own county; and the non-resident alone may 
be sued where you can catch him in mortgage foreclos- 
ures of personalty as in other cases. Code, $3971; 45 
Ga., 549; Sup. to Code, $651. 

2. This point controls this case. It is unnecessary, 
therefore, to consider the other questions further than to 
say that another foreclosure would have had no effect so 
far as to claim this money, nor would an amendment have 
helped the plaintiff in error; because either an amend- 





116 SUPREME COURT OF GEORGIA. 








‘ Brumby, trustee, ov. Bell. 





ment of the affidavit, ora new start altogether, would have 
left him without a #. fa. when the property was sold, and 
he could not claim the money which it .brought under 
section 1967 of the Code, before cited. 

Judgment affirmed. 


BRUMBY, trustee, vs. BELL. 


Where a creditor by mortgage files his bill alleging that another senior 
creditor of the common debtor held but an equitable mortgage, 
though in the fourm of an absolute deed, that by reason of payments 
of usury made to him, his debt was nearly settled, that he was 
about to sell ‘to an*innocent purchaser, etc., and praying an account- 
ing and the writ of injunction, the discretion of the chancellor exer- 
cised in granting the injunction until the hearing will not be con- 
trolled, the evidence submitted by the respective parties being con- 
flicting. 


Injunction. Usury. Mortgage. Before Judge HILLYER. 
Fulton Superior Court. April Term, 1880. 


Reported in the opinion. 
W. I. HEYWARD, for plaintiff in error. 
M. J. CLARKE, for defendant. 


CRAWFORD, Justice. 


The defendant in error filed his bill in equity in which 
he alleged substantially that Marcus A. Bell, on the 12th 
day of December, 1872, borrowed from John W. Brumby, 
trustee, etc., $2,500.00, for twelve months, and for which 
he was to pay interest at the rate of one and one-half 
per cent. per month. In order to secure the payment of 
the said $2,500.00, he agreed to have McMillan & Snow, 
who were holding for him the legal title to a certain city 
let in Atlanta, to secure them for borrowed money, to 
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make to the said Brumby a deed to the said lot, which he 
was to hold as collateral for the debt until the same was 
paid. 

At the time of the making of the deed by McMillan & 
Snow to Brumby, a paper writing was also made, author- 
izing the said Brumby to collect the rents arising from the 
property, pay himself $37.50 therefrom, which was the 
interest on the said $2,500.00, at one and one-half per cent. 
per month, and to pay over the balance to the said M. A. 
Bell. It was further stipulated in said paper writing, 
that if the $2,500.00 were not paid by December 12th, 1873, 
then the said Brumby was to insert his name in the deed, 
which before that time was to be in blank, and have the 
same recorded; give Bell a bond for titles under the law 
of 1871-2; the contract for the receipt and payment of 
the rents was to continue until December 12th, 1874, and 
if the debt were not then -paid the deed ‘was to become 
absolute. The complainant further alleges that the said 
Brumby did not abide by the contract, but before the 
expiration of the time, inserted his name in the deed, col- 
lected the rents, claimed the title, although he still retained 
the note. 

That on the second day of September, 1873, the said M. 
A. Bell, owing the complainant $1,327.00, gave him his 
promissory note for that amount,and on the fourth day of 
March, 1874, executed to him a mortgage on this same city 
lot to secure the said debt. That the said Brumby has re- 
ceived upon his note large sums of usurious interest con- 
tinuously from the making of the contract, and that if the 
same‘were applied, as in equity it ought to be, to the pay- 
ment of the principal and lawful interest, that the same 
would be discharged, and if not altogether discharged, 
that upon a fair sale of the property, unclouded by the 
claim of the said Brumby under his said deed, that the 
balance due, if any, could be paid and the residue applied 
to the payment: of complainant’s mortgage debt. The 
insolvency of M. A. Bell is alleged, and that he has no 
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means out of which this debt may be paid except from 
this property. That the transaction between J. W. 
Brumby, trustee, and M. A. Bell amounts to nothing more 
than a mortgage, the title in equity being in Bell, and he 
prays that the title may be inquired into and decreed to 
be in Bell, and that which is held by Brumby to be but a 
mortgage, that an accounting between Bell and Brumby 
be had as to the rents, and that the money so received be 
applied to the payment of the principal and interest, and 
the usury be purged. That the property be decreed to 
be sold and the proceeds applied to the payment of any 
balance due to the said Brumby, and the remainder to the 
payment of complainant's debt. 

By an amendment to his said bill complainant alleges 
that the defendant, Brumby, is endeavoring to sell the 
property, and if it should pass into the hands of an inno- 
cent purchaser without notice, that the rights of com- 
plainant would be imperiled, and therefore he prays an in- 
junction, which was granted by the court, and the defend- 
ant excepted. 

The defendant relied before the chancellor as well as 
before this court upon the want of equity in the bill to 
dismiss the same, and thereby to prevent any injunction. 
Taking the facts as they are set out, we think that there 
is sufficient equity to entitle the complainant to be heard, 
and as the judge below in looking to the bill, answer and 
affidavits, held that the disputed questions of fact should 
be settled by a jury before he could intelligently pass upon 
the rights of the parties, we.affirm the judgment. 
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MARKS ws. HERTZ. 


. Where a defendant in trover was arrested under bail process, and 
moved for a discharge under the act of August 11th, 1879, an order 
discharging him on his own recognizance, was not such a final judg- 
ment as could be brought up by writ of error. The proper remedy 
was by bill of exceptions pendente ite. 

. If a ruling of the court would work serious or irreparable injury to- 
the party against whom it was made before the termination of the 
case, on a bill of exceptions Jendente lite, the court should grant a 
supersedeas until the fina! disposition of the main cause. 


Practice inthe Supreme Court. Practice in the Superior 
Court. Trover. Judgment. Before Judge SNEAD. 
Richmond Superior Court. October Term, 1879. 


Reported in the decision. 


ADOLPH BRANDT; J. S. & W. T. DAviIDsON, for plain- 
tiff in error. 


FRANK H. MILLER, for defendant. 


WARNER, Chief Justice. 


This was an action of trover brought by the plaintiff 
against the defendant for the recovery of the possession 
of certain property therein described, in which the plain- 
tiff made an affidavit requiring bail as provided by the 
3418th section of the Code. The defendant was arrested 
by the sheriff, and pending the suit he petitioned the 
judge of the court for his discharge from imprison- 
ment under the provisions of the act of August 11th, 
1879. The judge, upon hearing the evidence as to the 
facts contained in the defendant’s petition, discharged 
him upon his own recognizance, whereupon the plaintiff 
excepted, and brought the case up to this court. / 

When the case was called for a hearing here, the de- 
fendant in error made a motion to dismiss it on the ground 
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that it was prematurely brought, the original suit being 
still pending in the court below. This case comes within 
the ruling of this court in Ross, administrator, vs. Byrd, de- 
cided during the present term, not yet reported. See 
Code, §4250. It was insisted on the argument that un- 
less the judgment of the court discharging the defendant 
upon his own recognizance, can be directly brought up to 
this court for review, that the plaintiff's remedy under 
the 3418th section of the Code will be worthless. The 
plaintiff could have filed his interlocutory bill of excep- 
tions, as provided by the 4250th section of the Code, and 
as the judge has the power conferred upon him by the 
247th section of the Code, to grant writs of supersedeas, we 
think it would be his duty to do so when an interlocutory 
bill of exceptions is certified and signed to the judgment 
of the court, which, in its effect, would operate as an un- 
favorable or serious injury to the party excepting to such 
judgment, to be operative until the final hearing and dis- 


position of the main cause or suit, inasmuch as it is always 
the duty of the court to protect and secure all the rights 
of the parties before it, so far as the same can be done 
consistently with the rules of law. 

Let the writ of error be dismissed. 


THE ATLANTA AND WEST POINT RAILROAD vs. WYLY. 


. While negligence, as a general rule, is a question for the jury, yet 
where the statute makes a certain act, having a material bearing on 
the case, imperative upon the agents of a railroad company, the 
court may instruct the jury that proper diligence required such act. 
Thus, in a suit for damages to a dray by a train, at a street- 
crossing in a city, the negligence of defendant's agents being in 
question, there was no error in charging that proper diligence re- 
quired the tolling of the locomotive bell in approaching a crossing. 

. Ina suit against a railroad for injury to personal property in charge 
of plaintiff's agent, the ruleof damages is this : If the injury occurred 





FEBRUARY TERM, 1880. 


“The Atlanta and West Point Railroad vs. Wyly. 


wholly by the agent’s fault, there could be no recovery ; if by the 
mixed fault of the agent and the'company, there could be a recov- 
ery, but diminished in proportion to the agent’s fault ; if wholly by 
the fault or negligence of the company’s agents, then there could 
be a recovery of full damages. Taken as a whole, this seems to be 
the effect of the judge's charge. 


Railroads. Damages. Negligence. Charge of Court. 
Before MARSHALL J. CLARKF, Esq., Judge pro hac vice. 
Fulton Superior Court. September Term, 1879. 


Wyly sued the railroad for damages done to his dray 
and mules by a train at a street-crossing in the city of 
Atlanta. The evidence was conflicting as to whether the 
drayman drove recklessly upon the track ahead of ‘the 
approaching train or not, and whether the agents of the 
company were at fault in approaching the crossing at an 
unusual speed, and in not ringing the locomotive bell, or 
otherwise giving warning of the coming of the train. 
Amoug other things, the court charged as follows: “The 
law makes it the duty of a railroad company to have the 
bell of its locomotive tolled as it approaches a crossing in 
a city, and proper diligence includes such tolling of the 
bell.” 

The jury found for the plaintiff $227.50. Defendant 
moved for a new trial, which was refused, and defendant 
excepted. For the other facts see the decision. 


N. J. HAMMOND, by COLLIER & COLLIER, for plaintiff 
in error 


McCay & AsBsorTrT, for defendant. 
JACKSON, Justice. 


Wyly sued the railroad company for damage to his dray 
and mules and recovered; the company moved for a new 
trial, which was refused, and it excepted. The usual 
grounds that the verdict is not sustained by evidence, and 
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against law on that account, were abandoned before this 
court. A witness may testify to the speed at which the 
train is moving according to his judgment, giving the rea- 
sons for his opinion ; and it is for the jury to say how 
much weight such opinion is entitled to have. Therefore, 
a witness may give his opinion as to speed, based on the 
appearance, noise, etc., etc., of the train; but this ground 
was abandoned also before us. 

1. The court charged the jury that it is negligence not 
to toll bells on passing and moving trains through a city 
or town. Such is the law; and whilst, as a general rule, 
questions of negligence are for the jury, yet where the 
statute makes the act imperative on the agents of the 
company, and the rigid enforcement of it is of so much 
consequence to society, the court may tell the jury the 
law, and that the omission to comply with it, if it was 
omitted, is negligence in the agent who neglects to do it. 
This statute—Supplement to Code, $311—is a substitute 
for the former one in regard to blowing the whistle, so far 
as towns and cities are concerned, and this court has de- 
cided that such neglect to blow is negligence. 24 Ga., 75. 

2. The other exceptions appear to us to amount to 
nothing in view of the entire charge. That seems to cover 
all the points, and to rule that if the accident occurred 
wholly by the drayman’s fault there could be no recovery ; 
if by the mixed fault of the drayman and the company’s 
agents, then there could be a recovery, but diminished in 
proportion to the drayman’s fault ; if wholly by the fault 
or negligence of the company’s agents, then there could 
be recovery of full damages. This we understand to be 
the law. 

Judgment affirmed. 





FEBRUARY TERM, 1880. 


Snow ws. Council. 


SNOW vs. COUNCIL. 
A laborer’s lien as against real estate must be foreclosed as provided 
by §1980 of the Code, and in declaring for such a debt, the plead- 


ings, verdict, judgment and execution must set forth the lien. 


Lien. Before Judge LAWSON. Wilkinson Superior 
Court. October Term, 1879. 


Reported in the opinion. 


O. BOWER, by brief, for plaintiff in error. 


No appearance for defendant. 


CRAWFORD, Justice. 


The plaintiff in error, claiming to have as a laborer a gen- 
eral lien against all the property of the defendant in error 
under section 1974 of the Code, proceeded before the or- 
dinary to foreclose the same by making the usual oath for 
the enforcement of liens against personalty, and further 
claiming in his affidavit, that his lien extended not only 
to all the personal property but the /and as well, and 
prayed an execution against the same. Upon the affida- 
vit so made and filed in the office of the clerk of the 
superior court, that officer issued a fi. fa. directing its levy 
upon the goods and chattels, /ands and tenements of the 
defendant for the sum sworn to and costs. The same 
being levied by the sheriff, it was arrested by affidavit of 
illegality and returned to the succeeding term of the su- 
perior court, where the illegality was sustained and the 
levy dismissed, because the proceeding was not in con- 
formity with the law authorizing the enforcement of liens 
upon realty, but informal and illegal. 

To this ruling and judgment of the court the plaintiff 
excepted, and assigns the same as error. 


A lien against real estate to be made operative and ef- 
v 65—9 
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fective, must be recorded within three months after the 
completion of the work, in the office of the clerk of the 
superior court of the county where the land is situated. 
When so filed and recorded the action for the money must 
be commenced within twelve months from the time the 
same is due, and in declaring for such a debt the claimant 
must set forth his lien and the premises on which he claims 
it, the verdict must set it forth and the judgment and ex- 
ecution awarded accordingly 

The plaintiff below under his pleadings showed that he 
had no such standing in court, and was properly dismissed 
therefrom with costs. 

A statutory right, with a summary remedy to enforce 
it, must be followed strictly to be made available, and 
when done otherwise, it wants legal sanction and is with- 
out legal effect. 

Judgment affirmed. 


CHAPMAN vs. SKELLIE ef ad. 


. The copy of the note sued on, attached to the declaration, may be 
amended so as to conform to the original. 

. A written instrument, though not good as a mortgage, may still 
form a part of the contract in which the note sued on was given, 
and as such follow the transfer of the note, and be admissible against 
the maker to show his agreement to pay counsel fees for collection, 
and not to plead failure of consideration. 

. Where the maker of a note agreed not to plead failure of considera- 
tion, unless he should give written notice to the holder on July st, 
in a suit after that date such plea should allege that notice was given 
or it will be demurrable. Besides, this plea was not verified. 


Amendment. Mortgage. Contracts. Evidence. Prom- 
issory notes. Before Judge SIMMONS. Crawford Supe- 
rior Court. March Term, 1870. 


To the report contained in the decision it is only neces. 
sary to add that the note and written instrument which 
formed the basis of this suit were as follows: 
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“$30.00. FORT VALLEY, April 11th, 1877. 
“On November tst, after date, I promise to pay Cubbedge, Hazle- 
hurst & Co., or order, thirty dollars, at Fort Valley, Ga. Value re- 
ceived. If not paid at maturity, to bear interest at the rate of twelve 
per centum per annum. 
(Signed) L. O. CHAPMAN, [L. S.]”’ 
“(Indorsed to Skellie e¢ a/.) 


‘“ GEORGIA—Houston County. 


“ Having this day made a certain note for the sum of thirty dollars, 
ipayable to Cubbedge, Hazlehurst & Co., and due November Ist, 1877, 
for value received, 1 hereby, for the purpose of securing said note and 
all expenses incurred for collection of the same, create and give to 
‘the said Cubbedge, Hazlehurst & Co. a mortgage on the following 
personal property now on —— plantation, in-—— county, to-wit: —— 
And I agree to pay all expenses incurred in the collection of this note 
by law. It is understood and agreed, that at any time before the ma- 
turity of said note, the same may be paid or discharged by the delivery 
‘of 225 pounds middling cotton, said cotton to be ginned, baled and 
‘delivered in good merchantable order at Fort Valley,Ga. If said note 
is not promptly paid at maturity, then I lose the cotton option as above 
set forth. Itis further stipulated and agreed, that I will not plead 
a failure of consideration on the note described in this mortgayre, unless 
I give the holders or their agents written notice of such failure on the 
first day of July, 1877. 

“In witness whereof I have set my hand and seal this eleventh day 
of April, 1877. 

(Signed) L. O. CHAPMAN, [L. S.]} 


“ Signed, sealed and delivered 
in presence of J. M. GRAY.” 


R. D. SMITH, for plaintiff in error. 
MILLER & COLLIER, for defendants. 
‘WARNER, Chief Justice. 


This was an action brought by the plaintiffs on a promis- 
sory note against the defendant for the sum of $30.00, 
payable to the order of Cubbedge, Hazlehurst & Co., and 
indorsed by them to the plaintiffs, dated April 11th, 
1877, and due November Ist after date. There was an 
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instrument in writing attached to the plaintiffs’ declara- 
tion signed by the defendant, which appears to have been 
intended as a mortgage to secure the payment of said 
note, but there was no property specified in it, so as to 
make it a valid mortgage. The defendant made a motion 
to dismiss the plaintiffs’ declaration at the trial, because 
the word “ order”’ was omitted in the copy note attached 
thereto. The court overruled the motion, and allowed 
the word order to be inserted in the copy note by way of 
an amendment, and the defendant excepted. 

The court also allowed the plaintiffs’ counsel to write 
across the face of said copy note the indorsement, as the 
same appeared on the original note, over the objection 
of defendant, to which he also also excepted.. The de- 
fendant objected to the introduction of the paper pur- 
porting to be a mortgage in evidence, on the grounds that 
it was not payable to the plaintiffs, and there had been 
no assignment or transfer of it to them, and because it 
was no mortgage; but the instrument contained the fol- 
lowing stipulations: “I agree to pay all expenses incurred 
in the collection of this note by law, and that I will not 
plead a failure of the consideration of said note, unless I give 
the holders, or their agents, written notice of such failure 
on the first day of July, 1877." Which objections were 
overruled, and the defendant excepted. The defendant 
pleaded that “the consideration for which said note was. 
given had totally failed, and was illegal and void, for that 
the same was given for the purchase of one thousand 
pounds of a commercial fertilizer, known as ‘ Whann’s 
guano, and that said fertilizer had never been inspected 
or analyzed by a chemist or inspector of fertilizers of the 
state of Georgia duly appointed, nor had said fertilizer 
ever been stamped or branded as required by law.” The 
court, on motion of plaintiffs’ counsel, struck the defend- 
ant’s plea, and the defendant excepted. This plea of 
the defendant was not sworn to, nor had the defendant 
filed any other plea under oath. The jury found a ver- 





FEBRUARY TERM, 1880. 127 


Koss vs. The State. 


dict for the plaintiffs for the sum of $30.00 and interest, 
and ten per cent. for collection. 

1. There was no error in overruling the defendant's 
motion to dismiss the plaintiffs’ declaration, nor in allow- 
ing the copy note attached to the plaintiffs’ declaration 
to be amended so as to correspond with the original. 

2. Although the written instrument attached to the 
note was not a mortgage, still it was a part of the con- 
tract for which the note was given, and followed the trans- 
fer of the note, and was admissible in evidence in favor 
of the holder of the note against the defendant, to prove 
his agreement as stipulated therein in relation to the pay- 
ment of the note, and his defense thereto by way of plea. 

3. There was no error in striking the defendant’s plea, 
because it failed to allege that the defendant had given 
the plaintiffs, or their agents, written notice of the failure 
of consideration of the note on the first day of July, 1877, as 
stipulated in his written agreement attached to the note 
as a part thereof. Besides, the defendant's plea was not 
sworn to, and if there was any error committed by the 
court, it was in submitting the case to the jury instead of 
awarding judgment for the plaintiffs, there being no 
issuable defense filed under oath, but there was no ex- 
ception taken to the verdict on that ground, and no motion 
made for a new trial. 

Let the judgment of the court below be affirmed. 


Ross vs. THE STATE OF GEORGIA. 


Where, during the term at which a criminal case was tried, a consent 
order was passed allowing defendant's counsel a definite time to 
perfect his motion for anew trial, and when the case was called at 
the next succeeding term the grounds had not been approved, a dis- 
missal of the motion was proper. 


Practice in the Superior Court. New trial. Before 
Judge StmMons. Bibb Superior Court. March Term, 


1879. 
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To the report in the decision it is only necessary to add 
that the order was taken October tgth, 1878, allowing 
defendant’s attorneys until December Ist to present the 
motion for approval. it was dismissed at the March 
term, 1879, being still unapproved. 


BACON & RUTHERFORD, for plaintiff in error. 
& 


C. L. BARTLETT, solicitor-general, for the state. 
JACKSON, Justice. 


This case was tried before Judge Grice, who passed am 
order by consent allowing time to the movant to perfect 
his motion for a new trial by having the grounds thereof 
approved. The movant failed so to perfect his motion. 
At the next term the motion came on to be heard before 
Judge Simmons, who dismissed it because it had not been 
perfected pursuant to terms; and this judgment refusing 
to entertain, but dismissing the motion for a new trial, is. 
the error assigned. 

We see no error therein. The consent order was taken 
for the benefit of the movant and with his assent. If it 
had been made against his will, his only remedy would. 
have been to file his interlocutory bill of exceptions, which 
he did not do; but as it was done with his consent he- 
could not have done even that. He is now too late to. 
object to that judgment, even if it had been illegal. 

Inasmuch then as he failed to comply with an order of 
the court passed at his instance and for his benefit and 
convenience, we think that the court did not err in refus-- 
ing to consider the motion and in dismissing it because: 
not perfected pursuant to the order. 

Judgment affirmed. 
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JOHNSTON BROTHERS & COMPANY vs. MCCONNELL ef al. 


1. When a fertilizer known as “ Stonewall No. 1,” was imported in 
casks, legally analyzed and inspected, and then taken from the 
original packages, manipulated with land plaster and other ingredi- 
ents, then sacked and sold without further analysis or inspection as 
“ Stonewall No. 2,” it falls within the prohibitory law of 1874. 

2. A note given for such Jertilizer is void even in the hands of a dona 
fide purchaser because based upon an illegal consideration. 


Contracts. Promissory notes. Consideration. Before 
Judge HILLYER. Clayton Superior Court. March Term, 


1879. 


Reported in the opinion. 


J. T. SPENCE, for plaintiffs in error. 


W. L. WATERSON ; J. D. S1IEWART, by H. C. PEEPLEs, 
for defendants. 


CRAWFORD, Justice. 


1. The first question made by the record in this case is, 
whether a fertilizer known as Stonewall No. 1, which was 
imported in casks or barrels and legally analysed and in- 
spected under the laws of Georgia, and then taken from 
their original packages, manipulated with land plaster and 
other ingredients, then sacked and sold without further 
analysis or inspection, falls under the prohibitory law of 
1874? 

The act declares ‘‘That it shall not be lawful to sell, or 
offer for sale, any fertilizer manufactured in this state, or 
to bring into the state for sale and distribution, any fertil- 
izer manufactured beyond the limits of this state, unless, 
before offering for sale, or the sale or distribution of the 
same, there shall be an inspection and an analysis made 
of it by the inspector appointed under existing laws in 
the county where manufactured, or in the district or port 
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of entry where the same shall be introduced from without 
the state.” 

The fertilizer sold in this case was not the Stonewall, 
No. I, which had been analyzed and inspected, but it was 
taken from the original packages manipulated—increased 
in quantity—and perhaps lessened in value by the addi- 
tion of land plaster and other ingredients, then sacked 
and sold as Stonewall No. 2, without other or further 
analysis or inspection. The original inspection of Stone- 
wall No. I cannot certainly be applied to the new article 
after its change so as to dispense with this wise and whole- 
some provision of the law. It appears to us that this was 
one of the cases contemplated by the law, and where the 
tests were to be applied to ascertain its value, and to show 
that it had the capacity to increase the production of the 
soil. True, it is known that one-third of the quantity 
added to the original was land plaster, but there were 
other ingredients, what were they? and what was the 
compound produced after these additions? These were 
the very questions intended by the legislature that should 
be answered by the analysis and inspection, and if not 
done, whosoever should sell, or offer to sell, the same 
would be guilty of a crime, and subject the party to the 
penalty provided. 

2. The second and only remaining question is, whether, 
falling under the provision of that act, a promissory note 
given for the purchase money of this fertilizer constitutes 
such an illegal consideration as to make it void in the 
hands of a dona fide holder for value and without notice? 

At the common law illegal considerations were those 
that violated the rules of religion, moral or public decency, 
and such as entered into an act which was contrary to a 
law of parliament and contravened the public policy ; the 
courts in such cases would not lend their assistance for the 
enforcement of such a contract. Such considerations are 
never respected by the law, and contracts founded upon 
them are unanimously condemned. 
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The public policy of this state was to prevent the sale 
of fertilizers manufactured within or without its limits, 
unless they were first analyzed and inspected, so as to 
give protection to one of her greatest interests, and pre- 
vent the fraudulent imposition of spurious and worthless 
compounds upon that portion of her people who pay full 
100 cents in the dollar for every one they realize from the 
soil. 

This court has passed upon the validity of such con- 
tracts between the parties thereto, and have held that they 
were void. 

See AKleckicy vs. Leyden, September term, 1879, not yet 
reported. 

Leaving the common law principle out of view; indeed, 
even admit that under it illegal considerations do not 
vitiate contracts when they come in conflict with the 
rights of dona fide holders, yet when we turn to our legis- 
lation on the subject of their rights, we find that they are 
protected from all defenses that may be set up by the 
makers of notes, bills or drafts, except om est factum, 
gambling, immoral and ¢/legal consideration, or fraud in 
the procurement thereof. Code, $2785. 

It was maintained in the argument that because the act 
of 1874 failed expressly to declare such notes void, that 
they were thereby only void as between the original 
parties ; we reply that the rule cannot be confined alone 
to that act, if, by any other it is so declared; moreover, 
the rule of law even in such cases is “that when a statute 
expressly or by xcecessary tmplication declares the instru- 
ment absolutely void, it gathers no vitality by its circula- 
tion in respect to the parties circulating it.” Daniel on 
Negotiable Instruments, $197. If therefore driven to im- 
plication, which we have always recognized as dangerous 
ground, we feel that we should be abundantly sustained. 
But when we see that it is in direct contravention of public 
policy, in violation of a penal statute making it a crime, 
and above all, when we look to section 2785 of the Code, 
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we must, and do, pronounce such contracts not only void 
between the parties themselves, but that “they gather no 
vitality by being put in circulation.” 

To hold otherwise would be to have them transferred as 
soon as executed, enabling parties claiming to be inno- 
cent, and perhaps really so, to collect money upon a con- 
sideration the foundation of which would have its existence 
in the positive violation of a criminal law. 

Let the judgment be affirmed. 


DAVIS, administrator, e¢ a/. vs. MCLESTER. 


. Where in a proceeding to reform a deed at the instance of a daugh- 
ter against the vendor and the administrator of her deceased hus- 
band, it appeared that the father of complainant paid the purchase 
money and the deed was made to the son-in-law, and the’question 
was whether or not it should have been made to him as trustee for 
his wife, the death of the son-in-law did not prevent the father, who 
paid the money, from testifying as to instructions g‘ven by him to 
the deceased in regard to the manner of taking the title, while the 
latter was acting as his agent for that purpose. 

. The verdict is not contrary to evidence. 


Witness. Evidence. Verdict. Before Judge CRAW- 
FORD. Stewart Superior Court. October Term, 1879. 


Reported in the decision. 
J. F. Pou ; PEABopY & BRANNON, for plaintiffs in error. 
W. A. LITTLE, for defendant. 


WARNER, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendants praying for the reformation of a deed conveying 
certain described property, made by Shipp to McLester, 
the husband of complainant, on the allegations contained 
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in said bill. On the trial of the case, the jury found a 
verdict in favor of the complainant. A motion for a new 
trial was made on the grounds therein stated, which was 
overruled, and the defendants excepted. 

It appears from the evidence in the record that Battle, 
who was the father of the complainant, paid the money 
to Shipp for the property mentioned in the deed, and, as 
the complainant alleges, with instructions to have the 
deed made to McLester, her husband, as trustee for her 
use and benefit, whereas the deed was made to McLester 
absolutely, contrary to the instructions of her father, who 
paid the money. There was no dispute as to the fact 
that complainant’s father paid the money for the prop- 
erty, but the controverted question in the case was whether 
the deed, according to the instructions of the complain- 
ant’s father, was to have been made to McLester in trust 
for the use and benefit of his wife, or whether it was to ~ 
have been made to McLester just as it was made, without 
any trust for his wife. 

‘1, One of the grounds of error complained of in the 
motion was in admitting in evidence the following testi- 
mony of Thomas W. Battle, over defendants’ objections, 
McLester being dead, to-wit: “I then requested McLester 
to see if Shipp would sell his interest in the land and per- 
sonal property and let me know, and if he would do so on 
fair terms I would buy it for the use and benefit of his 
wife, my daughter, and make his wife equal to him, and 
he could then run the whole place for their mutual bene- 
fit. I instructed him (McLester) to take the deed in his. 
name as trustee for the use and benefit of his wife. I did 
intend it to be a gift to my daughter, and thought that it 
was all arranged according to my wishes.” The original 
parties to the contract in issue on trial, as made by the 
record in this case, were the complainant and Shipp, 
McLester being only the agent of Battle to make the con- 
tract with Shipp for the use and benefit of the complain- 
ant, as he was instructed to do. This case comes within 
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the principle ruled by this court in the case of Lowrys vs. 
Candler, executor, decided at the last term, not yet re- 
ported. 

2. There is some conflict in the evidence as to how the 
deed was to have been made, but in view of the undis- 
puted fact that Battle paid to Shipp through McLester, 
his agent, who negotiated the trade, $3,066.75, for the 
property, it is not at all unreasonable or improbable that 
he should have given instructions to have had the deed 
made to McLester as trustee for the use and benefit of 
his daughter, as stated by him in his testimony, and cor- 
roborated by the evidence of Wooldridge, who appears to 
have been a disinterested witness. Therefore, the verdict 
was not, in our judgment, so strongly and decidedly 
against the weight of the evidence contained in the record 
as to authorize this court to interfere and set it aside, and 
it is very doubtful whether the verdict is contrary to the 
weight of the evidence when carefully scrutinized. There 
was no error in overruling the defendants’ motion for a 
new trial. 

Let the judgment of the court below be affirmed. 


CABANISS ef al., assignees, vs. PONDER, mayor, ef ad. 


1. The town of Forsyth issued $30,000.00 in bonds, bearing two per 
cent. interest. It entered into a contract with P. & Son, brokers, to 
give them the use of bonds of the nominal value of $7,500.09, provi- 
ded they would keep $7,500.00 more at par as a circulating medium 
in the town and redeem them when presented; when the town by 
taxation should redeem $7,500,00, the other $7,500.00 were to be de- 
livered up to be canceled. P. & Son became bankrupts, having on 
hand $4,900.00 of the bonds. The town claimed that these should 
be delivered up for cancellation ; the assignees claimed them as as- 
sets : 

ffeld, that the contract created a trust in the nature of a bailment, and 
when it became impossible for the bankrupts to comply with their 
contract, the town was entitled to recover the bonds. 
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. It is immaterial that the bonds in the hands of the bankrupts were 
not the identical ones delivered to them by the town. The contract 
from its nature contemplated a use of the entire issue and a return 
in kind. 
. If the brokers knew that more than the exact amount agreed upon 
had been issued, and nevertheless received their part and went on 
with the contract, they could not afterwards complain. 


Contracts. Trust. Bankruptcy. Bailment. Muni- 
cipal corporations. Bonds. Waiver. Before Judge HIL1L- 
YER. Monroe Superior Court. February Term, 1879. 


To the report contained in the decision, it is only nec- 
essary toadd the following: The town authorities claimed 
that it was impossible for Pye & Son to comply with their 
contract because of their total insolvency and bankruptcy. 
They therefore insisted that the bonds in the hands of 
those brokers should be delivered up for cancellation, and 
prayed injunction against their use. The assignees, as 
representing the depositors and general creditors, resisted 
this, and claimed that the bonds should be delivered to 
them for distribution. The defendants introduced testi- 
mony to show that the bonds on hand came from deposits 
in the usual course of trade, and could not be identified 
as the specific bonds originally delivered to them; that 
council had agreed to withdraw from circulation $1,500.00 
of the bonds annually, but had failed to do so, and that 
an excess of $900.00 of the bonds had been issued over 
the agreed $30,000.00. It appeared that the council were 
prevented from redeeming the bonds by a bill filed by 
tax payers to enjoin the levy of a tax for that purpose; 
also that Pye, one of the firm of Pye & Son, assisted in 
issuing the bonds and knew of the extra issuance of 
$900.00. The jury found for complainants. Defendants 
moved for a new trial on the following, among other 
grounds: 

(1). Because the court refused to grant the petition of 
the assignees that the bonds be turned over to them as 
part of the assets of the bankrupts. 
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(2). Because the verdict was contrary to law and the 
evidence. 

(3). Because the court charged, in substance, that the 
contract was a bailment and governed by the laws of bail- 
ment, and any failure on the part of B. Pye & Son to carry 
out their part of the contract was a conversion, and gave the 
lender a right of action against the borrower. If the 
jury believe defendants have failed to comply with their 
contract and complainants have complied, complainants 
would be entitled to the injunction and to a decree, and if 
defendants have any of said issue in possession, requiring 
the same to be delivered up and canceled, although these 
funds in hand may have been placed with defendants as 
.a general deposit. ; 

The motion was overruled and the assignees excepted. 


BecK & BEEKS; STONE & TURNER, for plaintiffs in 
erro . 


A. D. HAMMOND; T. B. CABANISS; H. C. PEEPLES, 
for defendants. 


JACKSON, Justice. 


The town authorities of Forsyth brought a bill in equity 
against Pye & Son, bankers in that town, to subject cer- 
tain bonds to aclaim of the town; the bonds were the 
remnant of bonds ‘issued by the town authorities under 
an act of the legislature for the advancement of its edu- 
cational interests, remaining in the vault of the bank after 
it broke and the bankers became insolvent, amounting to 
some $4.900.00. Pye & Son went into bankruptcy, and 
the plaintiffs in error were appointed their assignees and 
made defendants to the bill, representing the depositors 
and general creditors of the bank; and the contest is, 
whether the town authorities are entitled to receive these 
bonds to be delivered up and canceled, or the assignees to 
take them for distribution among the creditors of Pye & 
Son. That question turns on a construction of the con- 
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tract or obligation entered into by the town authorities 
and Pye & Son. The legislature authorized the issue of 
bonds by the town, and the corporation contracted with 
Pye & Son for and in consideration of the use of 
$7,500,00 worth of the bonds to keep good $7,500.00 
worth of other like bonds; and when $7,500.00 were 
redeemed by the town, then the other $7,500.00 were to 
be delivered up to be canceled. The bonds bore interest 
at 2 per cent. per annum, and the bankers had the use of 
their half without interest. A similar contract was made 
with another banking house in Forsyth for a like amount— 
the entire issue being $30,000,00, and the use of half being 
given to the two banks to keep the other half good among 
the people of the town and those interested therein. The 
contract is set out in full in the record, but the substance 
of it is about as above written. 

On the trial of the case the jury found for the town, 
and the assignees made a motion for a new trial, which 
was overruled, and they excepted. 

The controlling question is, whether the contract makes 
such a case as in equity, under the facts in the record, will 
entitle the complainants to have the bonds left in the 
hands of Pye & Son returned to them to be canceled ? 

1. Wecannot hold that the transaction makes technically 
what is called a loan for use; because such a loan is under 
our Code “ gratuitous,” and “ at the will of the grantor.” 
Code, $2126. But nevertheless, we think it created a 
trust whereby Pye & Son obligated themselves for a valu- 
able consideration, to-wit, the use of bonds of the nomi- 
nal value of $7,500.00, to redeem when presented at their 
counters other $7,500.00 in value of the bonds, and keep 
them circulating at par. This they have failed to do, and 
can never do, because they are wholly insolvent. The 
object of the bill is to lay hold on such of the bonds as 
are in the hands of Pye & Son to have them canceled, 
one of the conditions of the contract being that when the 
town had redeemed one-half, the other half should be de- 
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livered up for that purpose. Such had been done by the 
town authorities when the case was tried. It is true that 
when the bill was filed, the time had not arrived for the 
redemption of one-half by the town, but no complaint 
had been made by the bankers of the neglect of the town 
in such form as to bind the town, or to offer to rescind 
and annul the contract. When it became apparent that 
Pye & Son could not use the goods entrusted to them by 
the town for the purpose for which these bonds were en- 
trusted, the town had the right ro rescind the contract 
and to recover in equity the bonds which remained against 
Pye & Son,and consequently against general creditors, who 
stood in their shoes. 

2. It is immaterial that these $4,900.00 of bonds were 
not proven to be part of the identical $7,500.00 entrusted 
to Pye & Son for their own use. They could not, from 
the nature of the undertaking, keep the identical bonds 
belonging originally to themselves, and for their use; for 
the contract contemplated the use of all the bonds asa 
sort of circulation in the town, and Pye & Son had the 
right to put them out for that purpose. The spirit of the 
agreement is to return the same in kind. 

3. In regard to the over issue of bonds, and the com- 
plaint of Pye & Son that that relieved them, it seems a 
sufficient reply to say that it was made to prepare and 
put out the entire issue, and that they received their part 
with knowledge thereof, and went on with the business 
regardless of that fact. 

Whilst therefore we cannot reconcile this case with our 
Code, as making a loan for use, yet it does make a guasi 
bailment in the broader sense of the definition thereof 
in $2058 of the Code, which declares: “A bailment is a 
delivery of goods or property for the execution of a spe- 
cial object, beneficial either to the bailor or bailee, or both; 
and upon a contract, expressed or implied, to cary out 
this object, and dispose of the property in conformity 
with the purpose of the trust.’’ As to the particular sort 
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of bailment, we think it partakes more of the nature of a 
contract for hiring than a mere loan. For the contract is 
that whereby “one person grants to another the enjoy- 
ment of a thing, or the use of the labor and industry, 
either of himself or servant, during a certain time fora 
stipulated compensation.” Code, §2085. 

At all events, it is a trust—the trust has failed by the 
insolvency and bankruptcy of the trustee, and the cestuz 
que trust has the right to get back his own goods, which 
are withholden and attempted to be converted to pay the 
trustee’s debts. 

Therefore, we think the verdict and judgment sub- 
stantially right, and there being no special depositors of 
these bonds, that the equity of the town entitles it to the 
recovery and cancellation of the bonds. 

Judgment affirmed. 


PHILLIPS vs. LINDSEY. 


. Whilst the bare conclusion of a witness as to an agreement made 
between parties should be excluded, yet, after stating the facts con- 
nected with the transaction, the witness may give his understanding 
of it as he heard it from the parties themselves. 

. The examination preliminary to the introduction of secondary evi- 
dence of a lost original, is left largely to the presiding judge, and 
where he is satisfied and admits the secondary evidence, it must be 
a clear case of abuse of discretion to require the interference of 
this court. 

. Where the case made by the complainant involved only the conduct 
of the defendant as to the excess of certain notes turned over to 
him after satisfying complainant's indebtedness, whilst that made 
by the defendant was that all of the said notes were placed in his 
possession as collateral security to certain 7. fas. against complain- 
ant held by him, it was not error in the court to charge the jury 
generally as to the duty of the holder of collaterals, and not to con- 
fine its instructions to the duty of the defendant as to the excess of 
such notes over and above the indebtedness of the complainant to 
him. 

v 65—10 
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4. Taere being evidence to sustain the verdict, and the presiding 
judge being satisfied with it, this court will not interfere. 


Witness. Evidence. Practice in the Superior Court. 
Charge of Court. Collaterals. New trial. Before Judge 
BUCHANAN. Spalding Superior Court. August Term, 


1879. 


Reported in the opinion. 
BecK & BEEKs, for plaintiff in error. 
STEWART & HALL, for defendant. 


CRAWFORD, Justice. 


Phillips, the plaintiff in error, sold 350 acres of land to 
John G. Lindsey in 1869 for $2,090.00, giving him bond 
for titles, and taking twenty $100.00 notes, ten due one 
month after date, and ten due at one and two years. 
In 1871 fifteen of these notes were sued to judgment. 
During the fall of 1872 Lindsey agreed to sell to Wm. A. 
Johnson one lot of this land for $2,400.00, in four pay- 
ments of $600.00 each, the first to be paid in cash, the 
others in three annual instalments, due March Ist, 1873- 
74-75, subject, however, to the consent of Phillips, who 
held the title. On May 3d, 1873, all the parties met at 
Johnson's house to perfect the bargain. Phillips wrote 
the transfer for the 200 acres on the bond for titles which 
Lindsey signed. The cash payment of $600.00 was ar- 
ranged between Phillips and Johnson, one-half paid down 
and a due bill for the other half, and the three $600.00 
notes executed as agreed. 

Early in the year 1875, the fifteen 7. fas. against Lind- 
sey were levied upon his land, whereupon he filed this bill 
to enjoin the sale, and prayed a decree of cancellation of 
the 7. fas. upon the ground that they had been paid, and 
that Phillips execute a deed to the land. The bill alleged 
that it was agreed on the fifth day of May, 1873, that Phillips 
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indebtedness, and account to him for any excess over; 
that the notes and f. fas. were to be canceled, and a deed 
executed to him for that part of the land which he had 
not sold; that Phillips had violated his contract by 
refusing to give up the 7. fas. and notes and to execute 
the deed. 

To the bill Phillips filed his answer, denying the mak- 
ing of any such contract and alleging that the Johnson 
notes were only taken as collateral security, ard in no way 
to release Lindsey or discharge the lien of the judgments 
on the land ; that the contract was reduced to writing, in 
the form of a receipt given at the time, read over and de- 
livered to Lindsey, stating that they were taken as collat- 
eral security only ; that in December, 1873, Lindsey gave 
him a note for extra interest for further indulgence, to be 
paid out of any funds or demands in his hands. 

Under these pleadings the parties went to trial, submit- 
ted their evidence, the jury, underthe charge of the court, 
found for the complainant, the defendant moved for a new 
trial, which was overruled by the court, and he by his 
counsel excepted. 

The grounds upon which the defendant relied were : 

1. That the court erred in allowing the answers of As. 
kew, Mrs. Lindsey and Mrs. Johnson to be read to the 
jury, because they stated the understanding of the wit- 
nesses as to the agreement made between the parties on 
the night of the fifth day of May, 1873. 

2. Because the court erred in not sustaining objections 
to the proof of the contents of the written release, when 
the original had not been accounted for. 

3. That the court erred in submitting to the jury the 
question of the conversion of the collaterals received by 
Phillips from Lindsey, because there was no such issue 
made by the pleadings. The question of the use and dili- 
gence in collecting the collaterals, should have been restric- 
ted to the excess of the Johnson notes over the anount 
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due on the f. fas., as complainant, by his bill, claimed only 
such an interest in the Johnson notes. 

4. Because the verdict was contrary to the evidence. 

1. The first ground in this motion is that the judge 
should not have allowed certain witnesses to have given 
their understanding of the contract between Phillips and 
Lindsey. 

The bare conclusion of a witness as to an agreement 
made between parties should not be admitted; but the 
witness, after stating the facts connected with the transac- 
tion, may give his understanding of it as he heard it from 
the parties themselves ; for there can be no testimony as 
to any fact except as the witness understands it, and to 
exclude it because the witness says his understanding was 
a particular way, would be to limit too narrowly the proof 
as to the subject matter of the controversy. 

This principle was ruled more broadly, perhaps, than 
we have stated it by this court in 13th Ga., 496: “A wit- 
ness, speaking of acontract which he heard between plain- 
tiff and defendant, testified thus: ‘It was my understand- 
ing, and I believe of all interested, that if there should be 
any balance it should be promptly paid after receiving the 
account. Held, that the evidence was admissible.” | 

2. Should the court have sustained the objections to 
the proof of the contents of the written release referred to 
in the evidence? It being made to appear to the court 
that the release was in writing, Mr. McDaniel was intro- 
duced to account for the original, and testified that he 
knew that there was a written release of the liability 
claimed on the Johnson notes; that it was delivered to 
Mrs. Johnson, who went to north Alabama; upon cross- 
examination, he said he smew that she had gone from 
what he had heard ; that pending the litigation she came 
in, and wanted some arrangements made about the land ; 
we opened negotiations with Mr. Beck, who was of coun- 
sel for Phillips, which resulted in the land being turned 
over and the release given. A preliminary examination 
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of this sort must be largely left to the presiding judge, 
and it appears that the witness and Mr. Beck had been 
the counsel of the parties in reference to this settlement 
about the Johnson land, from which he (Johnson) had re- 
moved, and, as it appeared, to Sand Mountain, in Ala- 
bama ; that the paper had been delivered to her, and she 
too had left there, and, from the information received by 
the witness, had gone to north Alabama also ; so that the 
judge held the foundation was sufficiently laid to go into 
the contents of the paper. 

It was, however, insisted upon in the argument here, 
that Johnson having been one of the original parties to 
this bill, that notice should have been served upon him to 
produce the paper, and that his being beyond the juris- 
diction had no application in this case, as the notice upon 
his attorney would be sufficient. We fully recognize this 
principle, and hold it to be sound law. But in this case, 
although subpoena was prayed against him, Phillips alone 
appeared and answered, and the whole litigation was 
abandoned as to Johnson, and carried on between Phillips 
and the complainant only. The issues made and submit- 
ted were alone as to them, and so was the verdict and de- 
cree. He could not, therefore, be considered a party as 
the cause stood at the hearing. 

3. This ground of error is that the judge erred in sub- 
mitting the question of the conversion of the collaterals 
received by Phillips, that he should have confined it alone to 
the excess of the Johnson notes over the amount due on 
the 7. fas. Weare unable to see any error in that part 
of the charge. The rule of law governing the conduct of 
a party who receives collaterals to secure a debt is precisely 
the same touching the use made of them, and the dili- 
gence exercised in collecting them, whether the party 
furnishing them is interested in the whole amount so 
furnished, or only in the excess after the original debt is 
settled. 

4. The last ground is that the verdict is contrary to evi- 
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dence, and we confess that an examination thereof does not 
establish satisfactorily where the exact truth lies. When 
we take the testimony of the complainant it appears to 
be with him, and when we take the testimony of the de- 
fendant it is left in very grave doubt whether it be so or 
not. The parties and the witnesses were known to the 
jury, their credibility, their opportunity to know the truth, 
their disposition to speak it, the motives under which they 
testified, their interest in the result, their manner and con- 
duct upon the stand, are all elements entering into the 
verdict, and of which this court can know nothing except 
from the record ; the presiding judge, too, has much oppor- 
tunity to witness during the progress of the trial, many of 
those elements which go to establish truth, therefore, when 
the jury have evidence to support the verdict, and the judge 
is satisfied with it, we do not feel authorized to disturb it. 


Judgment affirmed. 


RUSH, administrator, vs. ROSS, administrator. 


. Ina suit on a promissory note, the wife of the maker was not 
rendered incompetent to testify that she had paid it for her husband, 
by reason of the death of the payee. Especially will this not be 
ground for new trial where there was no objection made at the 
time the witness testified. 

. Both parties announced their evidence closed, and court adjourned. 
until the next morning. When it again met, counsel for plaintiff 
offered to read certain answers of a female witness, examined by 
defendant the day previous to interrogatories, taken out for her, the- 
object being to contradict her oral testimony. It did not appear 
that she was then in court, or that any foundation had been laid for 
impeaching her. 

Held, that this court will not interfere with the discretion of the court 
below in refusing to admit such evidence. 

. Where the general charge covers the law of the case, if special 
instructions are desired they should be asked for. 

. There was no error in overruling the motion for new trial in this 
case. 
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Evidence. Practice in the Superior Court. Charge of 
Court. Newtrial. Before Judge UNDERWOOD. Floyd 
Superior Court. September Term, 1879. 


John Rush sued Landers, administrator of Thompson, 
on three notes and an account, aggregating’ $706.01. 
Defendant pleaded tender, payment, and the scaling ordi- 
nance of 1865. Both parties having died, Rush, admin- 
istrator, was made the party plaintiff, and Ross, adminis- 
trator de bonis non, the defendant. On the trial, Mrs. 
Wimpee, who was formerly the wife of Thompson, de- 
ceased, testified that she paid one of the notes sued on for 
her husband, he being absent in the army. After the evi- 
dence on both sides was closed, court adjourned until the 
next day. Counsel for plaintiff, when court again met, 
offered to read certain answers of Mrs. Wimpee toa set 
of interrogatories previously taken out for her, in order to 
contradict her evidence from the stand. This the court 
refused to allow. 

The jury found for plaintiff $51.46 principal, and $67.14 
interest. Plaintiff thereupon moved fora new trial, on the 
following, among other grounds: 

(1). Because the verdict is contrary to law and the evi- 
dence. 

(2). Because Mrs. Wimpee was allowed to testify, Rush, 
the payee of the note concerning the payment of which 
she testified, being dead. [It does not appear that her 
testimony was objected to at the time when it was given. | 

(3). Because the court refused to allow the interroga- 
tories of Mrs. Wimpee to be read. 

(4). Because the court charged that the ordinance of 
1865 (reading the ordinance) was intended to authorize the 
jury to settle the indebtedness of parties arising upon 
contracts made at any time from the first day of June, 1861, 
to the first day of June, 1865, upon principles of equity, and 
that they might consider the value of Confederate money 
at any time, without explaining to the jury for what pur- 





146 SUPREME COURT OF GEORGIA. 





Rush, administrator, vs. Ross, administrator. 


poses they might consider the value of Confederate money 
at any time other than that named in the contracts sued 
upon. 

The motion was overruled and plaintiff excepted. 


FORSYTH & HOSKINSON, for plaintiff in error. 
DABNEY & FOUCHE; J. BRANHAM, for defendant. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the 
defendant on three promissory notes for the aggregate 
sum of $706.00 besides interest, made by the defendant’s 
intestate, and on an account against him for $7.43. One 
of the notes was for $18,08, dated June 8th, 1861, and 
another for $400.00, dated April 27th, 1862, and the third 
note was for $80.50, dated October gth, 1862, all of which 
were due one day after date. The account was dated in 
1861. The defendant pleaded tender, payment, and 
the scaling ordinance of 1865. On the trial of the case 
the jury found a verdict in favor of the plaintiff for $51.46 
principal, and $67.14 for interest. The plaintiff made a 
motion for a new trial on the grounds therein stated, which 
was overruled, and he excepted. 

1. There was no error in admitting the evidence of Mrs. 
Wimpee as to the payment of the $600.00 note for her 
then husband, W. R. Thompson, on the ground that Rush, 
the payee thereof, was dead. Mrs. Wimpee was not one 
of the original parties to the contract or cause of action 
in issue or on trial, and she was not called to testify in 
her own favor, and besides it does not appear from the 
record that her testimony was objected to at the time it 
was offered. 

2. Nor will we interfere with the discretion of the court 
in refusing to allow an extract from the answers of Mrs. 
Wimpee toa set of interrogatories to be read the next 
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morning after the evidence had been closed the previous 
day, for the purpose of contradicting or impeaching her 
testimony which she had given in person the day before, 
it not appearing that she was present, orthat any founda- 
tion had been laid for its introduction. 

3. The court gave in charge to the jury the whole of 
the ordinance of 1865, relating to the contracts sued on, 
and there was no error because it did not do more. 

4. Under the provisions of that ordinance, the jury had 
a large discretion in settling the equities between the 
parties in the case, especially if they believed the $600.00 
note had been paid, as they had the right to do under the 
evidence, and therefore we find no error in overruling the 
plaintiff's motion fora new trial. 

Let the judgment of the court below be affirmed. 


JONES vs. THE STATE OF GEORGIA. 


. Where there is no evidence of confessions in a criminal case, it is 
error for the court to charge that confessions are to be received 
with great caution. 

. Where it is sought to charge a prisoner by reason of sayings of his 
wife in regard to the crime for which he is tried, and acquiesced in 
by his silence, such sayings must have been in his immediate pres- 
ence, where he could hear distinctly all that was said; otherwise 
they would be inadmissible. 

. The name by which a deceased person was generally known is a 
proper designation in an indictment for his murder, though he 
might also have had another name. The question of name is for 
the jury ’ 

. When the evidence presents solely the question of murder or inno- 
cence, the court need not charge concerning the other grades of 
homicide. 


Criminal law. Charge of Court. Evidence. Before 
Judge Hoop. Randolph Superior Court. November 
Term, 1879. 
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Jones was indicted for the murder of Hamp Jones, his 
step-son, a child about six years of age, and on the trial 
was found guilty. He moved for a new trial on the 
following, among other grounds: 

(1.) Because the court charged that confessions must be 
received with great caution, when there was no evidence 
of any confessions. 

(2.) Because the court admitted in evidence sayings of 
the wife of defendant in regard to the crime, some of 
which did not appear to be in his presence. [The officer 
who arrested defendant testified that he arrested both de- 
fendant and his wife; that she stated that on the night 
when the murder was charged the child had been put to 
bed, and water poured on the fire; that her husband 
locked the door and gave her the key, and they started to 
church with others; that on the way—at the gate—de- 
fendant told them to go on, he wanted to stop, and would 
overtake them; that he stopped and shortly afterwards 
overtook the party. Some of her statements were made 
on the way to the jail, others after they reached it; some 
were in the presence of defendant, others not; but he and 
his wife were in adjoining cells, and as the officer started 
out of the door, he heard defendant tell his wife she had 
better mind how she talked. These statements of the 
wife were objected to. The court held statements of the 
wife not admissible unless made in the presence of the 
husband; but he let the occurrence in the jail go to the 
jury in connection with defendant’s warning to his wife, 
leaving them to judge of his opportunity to hear and 
reply. 

(3.) Because the court charged that if a conviction or 
acquittal under this indictment would be a bar to a subse- 
quent indictment for the murder of Hamp Culbreth, the 
objection on the score of name was not good; if it would 
not be a good reply to such indictment, the objection 
would be good. [The deceased was the bastard child of 
defendant’s wife before he married her. The evidence 





FEBRUARY TERM, 1880. 149 


Jones vs. The State. 








showed that her name when the child was born was Charity 
Culbreth, that his father’s name was Adam Culbreth, that 
the child was simply known as Hamp up to the time its 
mother married defendant, and after that was called 
Hamp Jones. | 

(4.) Because the court stated to the jury that he did 
not consider it necessary to give in charge the law touch- 
ing the lower grades of homicide, as in his view of the 
case there could be no intermediate verdict between guilty 
and not guilty. [The evidence showed that the body of 
the child was found in the fire-place, and indicated from 
marks about the person and bed that the deceased had 
been strangled with a cord, and the body placed in the 
fire to obliterate the marks. The defense was that the 
child fell in the fire and was burned to death. There was 
no evidence tending to reduce the killing, if defendant 
did it. ] 

The motion was overruled, and defendant excepted. 


B.S. & W. C. WORRILL; R. E. KENNON, for plaintiff 


in error. 


R. N. ELy, attorney-general; JAMES T. FLEWELLEN, 
solicitor-general, for the state. 


JACKSON, Justice. 


The defendant was indicted for the murder of a child 
six years old, the little son of his wife, was found guilty, 
and excepted. The case was before us at the last term, 
when a new trial was granted. It is now before us again; 
and the law demands the grant of another new trial. 

1. Among the grounds of the motion for the new trial 
is one that the court erred in charging the jury on the 
subject of confessions of guilt when there were none. In 
Dumas vs. The State, decided last term, it was ruled that 
where the defendant had made no confessions of guilt, 
and the court charged that confessions of guilt should be 
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received with great caution, it was such error that a new 
trial ought to be granted; and in that case, as in this, it 
was the second application for a new trial. The ruling in 
that must control this case. To charge upon an imagi- 
nary state of facts not in proof is error; because the jury 
may be misled to believe that the court was of the opin. 
ion that the case turned on facts in testimony which had 
escaped their attention; as in such case as this—that the 
defendant must have confessed that he was guilty, because 
the judge said so, and cautioned the jury to look carefully 
into the confessions and receive them with great caution. 

2. As the case must be tried again, we wish to say 
further that the sayings of the wife of defendant, not in 
his presence, are clearly inadmissible, as ruled by the pre- 
siding judge as we understand his ruling; but we are not 
able to discriminate, as the evidence is transmitted to this 
court in this record, what she said in presence of the de- 
fendant and what she said when not in his presence. To 
admit them against the defendant, we are clear that they 
should have been said by her in his immediate presence, 
and where he could distinctly hear all that she said, and 
not that he should have been in an adjoining room or cell, 
where he could not hear all and have his direct attention 
drawn to what she said. The principle on which such 
testimony is admissible at all is, that by not denying or 
explaining what is said in his presence touching a transac- 
tion in which he is interested, the party interested ac- 
quiesces in the truth of the statement. Before he can 
be considered as acquiescing by silence he must be where 
he can hear and understand what is said, and the witness 
against him must be certain thereby that his attention was 
arrested by the narrative given of what had occurred ina 
transaction in which he was an actor. 

3. The question as to the name of the child killed was 
a question for the jury, and whatever name he was gener- 
ally known by was his proper designation in the indict- 
ment, and the evidence is clear that the name set out in 
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the indictment is that by which he was known in the 
neighborhood. 

4. If this child came to his death by being killed by 
some person, it is a clear case of murder, and manslaugh. 
ter in any grade or species of it, did not enter into the 
investigation; and the judge was right not to encumber 
the case and confuse the issue before the jury by explain- 
ing the law of manslaughter and the line of distinction 
between it and murder. 

The questions are but two: First, did this child fall into 
the fire accidentally and thus die, or was its life taken by 
some person? And second, if some person killed him, was 
the defendant that person? These questions appear to have 
been legally and fairly given to the jury without substan- 
tial error by which defendant could have been hurt. 

We award the new trial because the case of Dumas vs. 
The State, absolutely covers this on the point of the charge 
on the subject of confessions of guilt, when there is no 
evidence that the defendant ever made any confession at 
all, and because some of the statements of the wife of 
defendant appear to have been admitted in evidence when 
they were made not in his presence. If any were made 
in his presence, those should be admitted on the next 
trial; all made when he was not presents should be exclu- 
ded. 

We forbear to say anything on the facts of the case, 
because the new trial should be had, and the verdict ren- 
dered free from any intimation of our opinion in regard 
to the guilt or innocence of the accused. 

Judgment reversed. 
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1. Where defendant voluntarily confessed to the killing of a girl nine 
years of age, in substance, as follows: that he killed her with a 
fence-rail because she told a lie on him the day before; that she 
followed him down to the spring and he got some switches and 
whipped her for it ; that she ran up the hill to a haw-tree and cursed 
him, when he followed her, got a switch, and whipped her again ; 
that when he started off she cursed him again, and he got a rail 
from the fence, went back and knocked her on the head three times 
and she died; and the evidence disclosed that the body of the de- 
ceased was found near the spring, the skull fractured by blows such 
as a rail would have made, and by it peach-tree switches frazzled 
and worn, and a fence-rail with blood on it, the end being broken 
off : 

Held, that the confession was so thoroughly supported by corrobora- 
ting circumstances of the corpus delict7, that this court will not in- 
terfere with the verdict of guilty of murder. 

. Where the evidence is not definite, that the defendant was fourteen 
years of age or over, but strongly points to such being the fact, and 
is clear as to his capacity to understand the distinction between good 
and evil, and as to his bad temper and character, and the jury find 
him guilty, and the presiding judge affirms the verdict upon motion 
for new tial, this court will not interfere. 


Criminal law. Confessions. Evidence. New trial. 
Before Judge Crisp. Macon Superior Court. December 
Term, 1879. 


‘ 


This case is reported in the opinion. 


B. B. Hinton; A. A. CARSON; J. L. MCCRARY, for 
plaintiff in error, cited, on capacity to commit crime, 
Code, §$$4294, 4295; Whart. Am. Crim. Law, 97, 107; 5 
Law Reports, 364; 5 Ga., 310; 45 /b., 58. On confes- 
sions, Code, §§$3792, 3793; 43 Ga., 256; 23 /b., 297; 11 
[b., 226; 20 Jb.,60; 45 Jb., 58; Ros. Crim. Ev., 144. 


R. N. ELY, attorney-general; C. B. HUDSON, solicitor- 
general; JOHN R. WORRILL, for the state, cited on ca- 
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pacity, 3 Ga., 310; 10 Allen, 398; 1 Hale’s P. C., 22, 


27; t Arch. Crim. Prac., 10; 1 Russ. on Crimes, 4; 
4C. & P., 236. On confessions, 56 Ga., 44; 57 /b., 478; 
45 /b., 43; 5, Halstead, 163; 1 Southard, 263; 31 Ala., 


323; 2 Moody, 452; 1 Green's Crim. Law R., 398. 
CRAWFORD, Justice. 


Wilson Paul was indicted for and found guilty of mur- 
der ; he submitted a motion for a new trial on the follow- 
ing grounds: 

1. Because the verdict is contrary to the law of the case. 

2. Because the verdict is contrary to the weight of the 
evidence. 

3. Because the verdict is contrary to evidence. 

4. Because the verdict is without evidence. 

5. Because the verdict is contrary to law and evidence. 

. Because the verdict is contrary to the charge of the 
court in this that the judge charged the jury that “if the 
evidence showed that the prisoner was under fourteen 
years of age, then the presumption of law is that he is 
incapable of committing crime, and it devolves on the 
state to show that he had sufficient knowledge to know 
good from evil,” whilst the testimony failed to show such 
knowledge. The motion was refused on all the grounds, 
and the defendant excepted. 

Although there are six grounds upon which the new 
trial was sought, they may be considered and disposed of 
under two general heads, and are whether the evidence is 
sufficient to show that he committed the homicide, and if 
he did, is he legally responsible for the act ? 

The deceased was a girl of nine years of age, she was 
missing from her home on Sunday night, her absence gave 
no concern until her failure to return on Monday morn- 
ing; search was made for her, and near the spring from 
which both deceased and prisoner’s families used water, her 
remains were found and she evidently murdered. 

1. The proof shows that the prisoner and the deceased 
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were left at home together when the last of the family 
went to church on Sunday morning; that the deceased 
had told her father that prisoner had ridden his ox through 
his cotton and knocked it out; the father had warned 
him before he left for church on Sunday morning that he 
must not do that again. On Monday morning he denied 
the killing to two different persons without being charged 
with it, and he was not with the searchers after the miss- 
ing child. 

B. F. Jones, one of the witnesses on the trial testified 
as follows: ‘I with others had been to the place where 
the child was killed. Everett Rhodes who had also been 
with us, was on his way to pick cotton; I told him that I 
knew Wilson was around there, and would go to him when 
we parted company; sometime after that Everett came 
to my house and said that Wilson was hid behind a little 
cotton patch near my house and behind a log. I went in 
that direction and as I jumped the fence, I looked down 
the lane and saw him; as soon as he saw me in about sixty 
yards he started to run, when Everett grabbed him and 
held him until I captured him; it was between g and Io 
o'clock in the morning. The first words he spoke were: 
“ Mr. Jones, I never killed that girl.” I replied, “I never 
said you did.”” He said, “ Mr. Jones turn me loose.” I 
said “I can’t, we will go and see what Mr. Kitchens says 
about it.” Hethen said “now Mr. Jones I will tell you 
the truth, I did kill her.”” I asked him how? Hesaid “I 
killed her with a fence-rail."” I asked him why he did it, 
‘and he said, “‘ because she told a lie on me the day be- 
fore—Saturday, big Bud (meaning deceased’s father) and 
sister went to meeting, and left me there to water the 
steer, and when they came back she told her father tht 
I rode the steer through the field. And on Sunday she 
followed me down to the spring, and I got some switches 
and whipped her for it. She ran up the hill to a haw-tree 
and cursed me. I went up there and got a switch and 
whipped her again, and when I started off she cursed me 
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again and I went to the fence, got a rail, went back and 
knocked her in the head three times and she died.” 

This same witness, in answer to the question, “‘ Did yon 
see anything near the body that corroborated what he had 
told you? “I saw peach-tree switches lying close to the 
dead girl, and also a fence rail, with a piece broken off the 
end, which he told us were there.’’ Other witnesses testi- 
fied to the same facts, and also to there being the stub- 
ends of switches at the spring. 

The same statement, whith he made to the witness 
Jones, he made also at the inquest to all present, and re- 
peated it to Mr. Bell, the jailor, several times; and in con- 
nection therewith, said that he whipped her for telling 
lies on him, and &z//ed her because she cursed him. These 
confessions were not wanting in naturalness, consistency, 
nor corroboration ; besides, they were freely and volun- 
tarily made. The testimony shows motive, shows the 
switches frazzled and worn, shows the rail with blood 
upon it, the skull fractured by the blows dealt as described, 
and the dead body with the merciless stripes inflicted. 
The confession of the prisoner, so thoroughly supported 
by the corroborating circumstances, in our judgment fully 
justified the jury in finding that he slew the deceased. 
Not only so, but takes the case out of that referred to in 
43 Ga., 256, where there was nothing but the bare con- 
fession, and no evidence whatever of the corpus delictt. 

2. The second question in this case is as to the prisoner's 
legal responsibility for the commission of the act. 

His exact age was not shown by any of the witnesses, 
but Daniel Jackson testified that ‘he had the mother for 
his wife eleven years before, and that the prisoner was 
then running about, and was known as the Strickland boy. 
Riley Chamblin said that he knew the prisoner’s mother 
thirteen or fourteen years before that time, and she had 
two children, one of whom was known as the Strickland 
boy. Adeline Hill testified that he was the oldest of his 
mother’s two boys, and was always called the Strickland 

v 65—II 
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boy. So that he wascertainly thirteen, and possibly four- 
teen years of age, but under the law the prisoner is always 
entiled to the benefit of any reasonable doubt, and it is 
never to be denied him. Admitting that he is under the 
age of fourteen years, he is only to be made amenable to 
the law where he knows the distinction between good and 
evil. Upon this point how stands the proof? 

Daniel Hill testifies that he had as good a mind as most 
any boy, and that he compared in intellect very well with 
other boys between thirteen and fourteen years of age. 
Daniel Jackson: that he had a good mind, knew right 
from wrong, was hard-headed, and wanted his own way. 
Mary Moore swears that he has sense in some things, and 
in some he don’t; he has a bad mind, he’s -not a good 
boy, he is mischievous, a bad boy to fight; I don't mean 
that he knows no better; of course he knows better. 

Charles Barton testifies that he has known him fourteen 
or fifteen months; he has a good mind in regard to know- 
ing good from evil. G.F. Bell says that he has known 
him since the gth or 1oth of September last (before the 
trial), has seen him two or three times a day, conversed with 
him often, and thinks his intelligence very good. B. F. 
Jones says that prisoner isa sensible boy ; he knows what 
is right and what is wrong, and thinks that he does know 
good from evil. B. Kitchens has known the prisoner for 
three years, and he has as much sense as any other boy of 
his color. It is further shown by other witnesses that 
he is vicious, has a bad disposition, has fusses with little 
children, has had to be punished therefor, all of which 
indicate the temper and character of the prisoner. 

Not a single witness was brought to testify in rebuttal. 
The jury had the prisoner and the evidence before them, 
and upon their oaths they said that he did the killing; that 
he knew good from evil, and that he was guilty of murder; 
the judge, upon reviewing the whole case, upon a motion 
for a new trial, refused to grant it, and therefore the ver- 
dict must stand. 
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It has been repeatedly ruled by this court that it is the 
especial province of jurors to pass upon all questions of 
fact, and that they are better judges thereof than this 
court can possibly be, and unless there be some legal rea- 
son to take cases out of that general rule, they will not be 
disturbed. 

Judgment affirmed. 


GURLEY vs. THE STATE OF GEORGIA. 


An ordinary has no power to grant a license to retail liquor for a less 
period than one year, anda license for four months will not protect 
the retailer from prosecution. 


Criminallaw. License. Before Judge LESTER. Lump- 
kin Superior Court. September Term, 1879. 


Reported in the decision. 


WIER Boyp; M. G. Boyb, by brief, for plaintiff in 
error. 


THOs. F. GREER, solicitor-general, for the state. 


‘WARNER, Chief Justice. 


The defendant was indicted for the offense of mis- 
demeanor, and charged with retailing spirituous liquors 
without license. On the trial of the case the jury, under 
the charge of the court, found the defendant guilty. A 
motion was made for a new trial on the grounds therein 
stated, which was overruled, and the defendant excepted. 

It appears from the evidence in the record, that the 
defendant had obtained a license from the ordinary of 
Lumpkin county on the 1oth of January, 1879, to retail 
‘spirituous liquors for four months from that date, for which 
he paid $8.33, and the only question insisted on here, was 
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whether that license would protect him against the charge 
contained in the indictment. The 530th section of the 
Code declares that all licenses to retail spirituous liquors 
are for the term of one year, and the fee prescribed there. 
for is $25.00. The 1419th section declares that persons, 
before obtaining license to retail spirituous liquors, must 
apply to the ordinary of the county in which they desire 
to retail, who have power to grant or refuse such applica- 
tion, and also provides for giving bond, taking an oath, 
etc., and also declares that licenses granted in any other 
way are void. Construing these two sections of the 
Code together, as relating to the same subject matter, the 
ordinary had no authority to issue a license to retail 
spirituous liquors for any other term of time than that 
prescribed by law, to-wit., one year; and that being so, 
the four months’ license, under which the defendant 
claimed protection, was issued without authority of law, 
and was void. The policy of the statute, in requiring 
licenses to retail spirituous liquors to.be granted for one 
year, may have been to prevent itinerant liquor dealers 
from disturbing religious and other meetings, by procuring 
a license for a short time, so as to enable them to pursue 
their traffic during such meetings, and then leave that 
locality. But whatever may have been the object of the 
statute, we are content to maintain and enforce it as we 
find it. But it may be said that the defendant did not in- 
tend to violate the law, and did not know that he was. 
doingso. The reply is that the seventh section of the Code 
declares that ‘“ Laws after promulgation are obligatory 
upon all inhabitants of this state, and ignorance of the 
law excuses no one.” 
Let the judgment of the court below be affirmed. 
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KIRK vs. THE STATE OF GEORGIA. 


. Even if a marriage between persons of color in December, 1865, was 
illegal, which is by no means apparent, yet, if they were living to- 
gether as man and wife at the date of the act of 1866, the marriage 
relation was thereby established, and bigamy could be predicated 


thereon. 
. An indictment for bigamy need not state that the husband and wife 


are colored persons. 


_ Criminal law. Bigamy. Persons of color. Husband 
and wife. Laws. Before Judge Crisp. Sumter Supe- 
rior Court. October Term, 1879. 


Kirk was indicted for bigamy and convicted. It ap- 
peared from the evidence that in December, 1865, he was 
married to Tiney Burke, and lived with her until about 
1879. Hethen married another woman. After convic- 
tion, defendant moved for a new trial on the following, 
among other grounds: 

(1). Because colored people could not contract marriage 
in Georgia until after the act of 1866. 

(2). Because the indictment did not charge that defend- 
ant’s first wife was colored, that being essential to the 
validity of the marriage. 

The motion was overruled and defendant excepted. . 


HINTON & MATHEWS; SIMMONS & SIMMONS, for 
plaintiff in error. 


C. B. HUDSON, solicitor-general, for the state. 


JACKSON, Justice. 


The defendant was indicted for bigamy and found 
guilty, he made a motion for a new trial, which was over- 
ruled, and he excepted. 

1. There is no error of law discoverable from the 
record, and the case is fully made out. The defendant 
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married one woman in 1865, and lived with her from that 
time till 1879, and then married another woman, the first 
wife still living. Even if the first marriage about Christ-. 
mas, 1865, was illegal, which is not apparent, as defend- 
ant was then free and capable of contracting, he was liv- 
ing with that wife at the date of the act of 1866, which 
operated to make them married people, and his subse- 
quent marriage, while the first wife was a‘ive, made bigamy. 

2. It makes no difference that the parties were colored ; 
at least their color need not appear in the indictment, and 
the conviction is right in every view we are able to take 
of the record. 12 Ga., 142; Mitchell vs. The State, last 
term. 

Judgment affirmed. 


THE WESTERN UNION TELEGRAPH COMPANY vs. THE 
AMERICAN UNION TELEGRAPH COMPANY. 


. Contracts between railroad and telegraph companies, vesting in the 
latter the exclusive right to use or occupy the right of way of the 
former, for the erection of telegraph poles and other purposes in 
connection with their business of transmitting messages, etc., by 
telegraph, are void asin general restraint of trade, and tending to- 
create monopolies, thus being against the public policy. 

. The railroad companies themselves are in possession of their rights 
of way by the exercise of the right of eminent domain, granted to 
them by the state for certain specified uses, and it was never con- 
templated that property thus condemned to the public use could be 
conveyed to another company for its exclusive interests and in an- 
tagonism to the public interest. 

. There was no power vested in the governor or superintendent of 
the Western and Atlantic Railroad, whilst conducted under state 
control, to convey any right of way along its line to any company 
by which such exclusive rights as are here claimed would pass. 
This result could only be accomplished by legislative act. 


Constitutional law. Contracts. Eminent domain. 
Western and Atlantic Railroad. Before Judge SNEAD. 
Richmond Superior Court. April Term, 1880. 
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Reported in the opinion. 


W. W. MONTGOMERY, for plaintiff in error. 
BARNES & CUMMING; J. L. BROWN, for defendant. 


CRAWFORD, Justice. 


The American Union Telegraph Company filed its bill 
in Richmond superior court to enjoin the Western Union 
Telegraph Company from interfering with it in erecting 
its lines of telegraph upon the several lines of railroad 
mentioned in the bill, and also to prevent said Western 
Union Telegraph Company from setting up certain con- 
tracts which it claimed to have with those railroads to the 
detriment of the American Union Telegraph Company. 

Upon the hearing below, the chancellor refused to grant 
the injunction prayed for, on the ground that the Western 
Union had done nothing, and had made no threats to do 
anything, to interfere with the American Union Company 
in building its lines. 

The Western Union Company made answer in the 
nature of a cross-bill to the bill of the American Union 
Company, and to its cross-bill annexed copies of the 
various contracts it claimed to have with the various rail- 
road companies named in the bill, and it claimed that said 
contracts were valid and could not be interfered with, and 
gave it exclusive telegraph facilities upon the rights of 
way of those companies, and it prayed that the American 
Union Telegraph Company be enjoined from proceeding 
to erect its lines upon such rights of way. 

The chancellor refused to grant such injunction upon 
the ground that the contracts so set up in such cross-bill 
and made exhibits thereto are void and of no effect as 
against the American Union Company in so far as they 
attempt to set up exclusive rights against it. To this 
ruling the Western Union Telegraph Company excepted, 
and upon that exception they are at issue here. 
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The single question made therefore by this record is: 
Are the contracts between the Western Union Telegraph 
Company and the railroad companies in so far as they 
grant the exclusive right to that company of establishing 
lines of telegraphic communication along their roadways, 
valid or void? The defendant in error insists that they 
are void: 

ist. Because they contravene the act of congress of 
July 24th, 1866. 

2d. Because in general restraint of trade. 

3d. They are ultra vires. 

4th. The right of eminent domain would be lost to the 
state if such contracts can be maintained. 

Whether the act of congress passed in 1866 can affect 
these contracts executed anterior to its passage is immate- 
rial to this issue, under the view which we have taken of it. 

1. The second ground upon which the defense relies is, 
that these contracts are in general restraint of trade, and 
seek to create monopolies, and therefore against the public 
policy. 

It is well known that rapid inter-communication be 
tween different points by wire and rail has created a won- 
derful revolution in commercial operations. Producers, 
consumers, manufacturers, merchants, buyers, sellers, all 
are brought in close proximity, and daily intelligence is 
given of the world’s transactions. Trade is encouraged, 
industrial enterprise stimulated, and business in all its va- 
rious branches builds itself upon knowledge. In war the 
rapid communication of intelligence is almost incalculable ; 
in peace, it is scarcely less so. Shall the means, then, by 
which it is transmitted, be monopolized by a contract be- 
tween two artificial beings, invisible, intangible, and exist- 
ing only in contemplation of law? When such exclusive 
rights exist, or such monopolies are established, the same 
should be done by a legislative grant, and not by an in- 
dividual contract. Our judgment therefore is, that these 
contracts are especially made and entered into to cripple 
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and prevent competition, and that they thereby enable the 
plaintiff in error to fix its tariff of rates at a maximum, 
governed alone by the necessities of its patrons. Such 
contracts are not favored by the law; they are against 
the public policy, because they tend to create monopolies, 
and are in general restraint of trade. Code, §2750; 40 
Ga., 583; Oregon Navigation Company vs. Winsor, 20 
Wallace, 66, 68; Western Union Telegraph Company 
vs. Atlantic & Pacific Telegraph Co., 5 Nevada, 103, 
Western Union Telegraph Company vs. Central Union 
Telegraph Company, U.S. C. C., Western District Mis- 
souri. ‘ 

What we have said on the second ground is sufficient 
to show that our opinion upon the third is that such con- 
tracts are ultra vires. / 

2. The fourth ground is, that if the right to exercise 
such power is admitted to be in the railroad companies, 
and can be by contract transferred to this company, then 
the state’s right of eminent domain is gone. This appears 
to us to be so clear a statement of the inevitable con- 
sequences of such a construction that it is unanswerable. 
The exercise of the power of eminent domain, granted to 
railroad companies for certain specified uses, for the bene- 
fit of the general public, was never for a moment con- 
sidered to imply the right on their part by contract to 
convey this property, thus condemned to the public use, 
to another company for its exclusive interests, and in 
antagonism to the public interest. Their right to make 
a contract with the Western Union Telegraph Company 
to establish its line of wire upon their right-of way is un- 
doubted; but when they go beyond that, and undertake 
to prohibit and exclude all other lines therefrom, then 
they seek to add an unlimited franchise to one which is 
itself limited, and this they are powerless to do. 

The state’s right of eminent domain extends over 
every foot of its territory, and the same is held by its 
owners in subordination to that fixed and co-existing right, 
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and may be taken for public uses upon just compensation. 

It is to be remembered that this controversy does not 
arise upon any effort to displace the lines of wire estab- 
lished by the Western Union Telegraph Company, nor in 
any way to interfere with the free use and enjoyment there- 
of, but arises upon an interference, as is claimed, with its 
exclusive right to occupy the entire right-o -way of each of 
these companies. So that the question of compensation 
cannot arise, unless, indeed, it is to be given for a right 
supposed to exist under an illegal contract; that is, that 
no other telegraph company, except by its consent, shall 
ever use or occupy any part of the right-of-way of these 
several railroad companies. This being so, the act of 
1873 does not impair the obligation of any contract made 
by the plaintiff in error with these companies, ‘although 
it does provide the mode by which an unused and un- 
- occupied portion of their roadways may be condemned. 

4. It is, however, urged that the contract made with 
the Western and Atlantic Railroad is to be maintained, 
because made whilst under state control. We know of no 
power vested in the governor or superintendent of that 
road, authorizing them to convey any right-of-way along 
its line to any company by which such exclusive rights 
as are here claimed could be maintained. To authorize 
the grant of such exclusive rights, either for a term of 
years or in perpetuity, would, as we have already said, re- 
quire more than executive consent; it must come by legis- 
lative act. 

The law of the case, in our opinio4, is as ruled by the 
chancellor, and his judgment is affirmed. 

Judgment affirmed. 
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LONGWORTHY vs. FEATHERSTON. 


. An entry on af. fa. in these words: “I have levied this 7. fa. on 
the house and lot formerly owned by J. D. Waddell, and now occu- 
pied by Henry May (and other property similarly ideatified), all 
situate in Cedartown, in Polk county, as the property of Charles W. 
Longworthy, non-resident, the same having been originally at- 
tached,” contains a sufficient description of the property, and the 
fi. fa., with such an entry on it, will not be rejected from evidence 
because of uncertainty of description. 

. The court-house of Polk county was burned; no other had been 
built, and no place permanently rented for court purposes. By 
special arrangement, court was held twice a year in a school-house, 
but at other times it was used for private purposes. The clerk's 
office was in a rented room at another place. On sale day the 
sheriff went to the site of the burnt court-house, and (the sun 
being hot) adjourned the sale to a grove near by and in full view- 
The sale was well attended, and the property brought full price: 

Held, that the sale was not void, and one who paid full price, and 
whose money was applied to the execution against defendant in fi. 
fa., obtained a good title. 


Levy and sale. Evidence. Sheriff. Title. County 
matters. Before Judge SIMMONS. Polk Superior Court. 
August Term, 1879. 


Longworthy brought ejectment against Featherston. 
The jury found for defendant, and plaintiff excepted. 
For the other facts see the decision. 


W. F. TURNER; I. F. THOMPSON; BROYLES & JONES, 
for plaintiff in error. 


WRIGHT & FEATHERSTON; BLANCE & KING, for de- 
fendant. 


JACKSON, Justice. 


A tract of land belonging to Longworthy was sold by 
the sheriff to pay his debts, under levy of executions 
against him, and Featherston became the purchaser, and 
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was put in possession thereof. Some years thereafter, 
Longworthy sued for the recovery thereof from Feather- 
ston, on the ground that the sheriff's sale was illegal. 
Two points are made in the record and insisted upon 
here: One that the levy described the land insufficiently, 
and the other, that the sale was not before the court-house 
door. 

1. The levy is in these words: 

“I have levied this 7. fa. on the house and lot formerly owned by 
J. D. Waddell, and now occupied by Henry May, on the office form- 
erly owned by Chisolm & Waddell, now occupied by Liddel & Chisolm, 
and on the house and lot formerly owned by V. B. Burton, and now 
occupied by W. W. Garrett, all situated in Cedartown, in Polk county, 
as the property of Charles W. Longworthy, non-resident, the same 
having been originally attached.” ; 


Objection was made to the introduction of the 7. fa. 
with this levy thereon, because it did not sufficiently 
describe the property, but the court admitted the 7. /a. 


We think that the levy was sufficient to authorize the exe. 
cution to be admitted in evidence. A house and lot ina 
town wherein a certain man then (at the date of the levy) 
resides, is a description by which the property can be 
identified, particularly when aided by its having been 
attached, and known as the former property of another 
citizen. See 12 Ga., 440; 53 Ga., 191; 59 Ga., 711. Her- 
man on Executions, 381-2; Freeman on Ex., 281. 

The words “as the property’’ mean that the entire 
estate is levied on, and the interest of defendant is suf- 
ficiently set out in the levy. 

2. The court-house was burned down. No new one had 
been built, and no place rented fora court-house. The 
superior court was held twice a year at an academy, but 
school was kept there, and the county only engaged it 
temporarily at the time and for the time the superior court 
sat, and it remained and was private property. The clerk's 
office was in a rented room at another place. Where the 
other county officers kept theirs the record does not tell 
us. 
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Under these circumstances the sheriff went to the site 
of the burnt court-house and the weather being hot he 
made proclamation and took the crowd to a shade some 
hundred or hundred and fifty yards off in full view of the 
court-house site, and there sold the property to the high- 
est and best bidder, at a fair and full price. The sale was 
fully attended and it appears that the property brought 
full price ; and under the peculiar facts and circumstances 
of this case, we think that the purchaser who paid full 
price, and whose money, paid for this land, was applied to 
the executions against this plaintiff, should be protected. 
The court-house here was burnt, no other had been built, 
no other had been rented by the year, or for any term of 
years, as a ‘court-house—the academy had not been so 
rented, but was merely used by arrangement with the 
owner made twice a year to hold the superior court there, 
and the balance of the time he kept school therein, and 
on the day of this sale the school was kept there. There 
was then no court-house in the county at the time of the 
sale. Must sheriff sales therefore cease, and no title pass 
to property at them, and no judgment be enforced, and 
all the wheels of justice stop running? We think not. 
The sale ought not to have been at the academy; the 
sheriff and bidders would have been trespassers on the 
school and schoo) master and his private property. It 
ought not to have been at the clerk’s office; that was in 
a private building, and in no sense the court-house, for it 
does not appear that any court ever was held there; the 
record shows no other place where to sell but the court- 
house site, still the county property and whereon in time the 
court-house would be rebuilt; for convenience and the 
comfort of shade, and with no hurt to anybody, the 
sheriff proclaimed to the crowd assembled there within 
the hours of sale that he would go over to a grove in full 
view, and there everybody went and the sale took place. 
These circumstances take this case without the cases cited 
by the counsel for plaintiff in error, who argued the case 
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with much learning and ability, and we affirm the judg- 
ment upholding the validity of the sale. 

The sale by the sheriff should be at the court-house, if 
there be one, either owned or rented by the county author- 
ities ; but if there be but the ashes of one, and none other 
substituted, the sheriff may sell there, or in full view of 
it, after proclaiming within the hours of sale to the 
assembled bidders that they would go toa shady place 
hard by to escape the oppressive heat of the sun; and one 
who buys for full value at such a sale will be protected by 
the sheriff's title against the defendant in execution. 

Judgment affirmed. 


HATHORN ef a/. vs. MAYNARD. 


. The vendee of property, the absolute title to which was apparently 
in the vendor, to protect it from a trust sought to be set up, is only 
bound to show that hehad no notice of the trust funds having gone 
into the property, although he might have had some knowledge of 
the mingling by his vendor of the trust funds with his own. The 
onus of pointing out and identifying the trust property was not on 
him, if he could show that he was an innocent purchaser. 

. Where a deed by its terms conveys in trust only four-sevenths of 
the land to one party, and three-sevenths to another not in trust, 
but unconditionally, to instruct the jury that they might find that it 
all was trust property notwithstanding the recitals in the deed, 
would be error. S 

. Where the court was requested to charge that “even if the vendor 
gave the vendee assurances that no trust money had gone into 
the property, the vendee acted on this assurance at his peril, and if 
it turned out to be untrue he is not protected,” it was not error to 
add, “unless in your judgment he acted upon such information as 
became a prudent man in making inquiry after truth.” 

. To the request that “a cestud gue trust is not bound by statements 
made by a trustee to enable him to violate his trust,” it was proper 
to add, “if youare satisfied in this case such statements were made 
with such a purpose.” 

. In view of the facts it was not error to charge that “if husband 
and wife took a deed jointly to certain property, he three-sevenths 
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and she four-sevenths, they were tenants in common; and if the 
husband, in paying for his interest in property afterwards purchased, 
used a portion of his wife’s profits derived from the sale of the 
place, this, without more, did not destroy their joint interest in the 
property bought with the proceeds of sucha sale, but it made the 
husband the debtor of the wife to the extent of her money so used, 
which could be settled between them at any time,” the important 
fact being whether he had or had not so settled the liability. 

. A request to charge, which required a full settlement on the part of 
the trustee with the cestuz gue trust before property which had been 
mixed with the trust estate could be conveyed at all, one of the 
questions made being whether a part or all of the trust estate had 
been fully accounted for so as to leave the property in dispute 
wholly or partially free from the trust, and which further required 
the purchaser to prove that the other property, with which he had 
no concern, was Sufficient to settle with the cestuz gue trust, was 
properly refused. To have made it applicable at all, it needed a 
qualification to the effect that the purchaser must have known at 
the time that the funds had been mixed. 

. There was no error in charging that if complainants had been fully 
paid by the conveyance to them of property equal to the value of 
the original amount received, they could not recover. 

. There was no error in charging that if the trustee mingled his own 
with the trust funds, yet he had the right to settle with his cestuz 
gue trusts by conveying to them an amount of property equal in 
value to the corpus of their estate and the profits thereon, and that 
if they are now in the possession of such property, claiming and 
enjoying the same, it is evidence of their acceptance of such settle- 
ment. In view of the testimony, the court should have added that 
at the time of the conveyance and settlement some change was 
necessary to indicate the transfer and acceptance besides the mere 
paper title. 

. A deed is the best evidence of the intention of the grantor in ma- 
king it, and must be produced, if accessible; parol evidence on 
the subject should be excluded. 

10. The verdict is contrary neither to equity, justice, nor the charge of 
the court. It is supported both by the law and the evidence. 

11. Where the bill of exceptions was filed in the clerk’s office in time 
for it and the record to be forwarded to the clerk’s office of the su- 
preme court before the return day for the next term, but it was not 
sent up until such term had commenced, the clerk in his certificate 
giving as the cause of the delay that plaintiffs in error had failed to 
pay the costs, and had not filed their affidavit in forma pauperis 
until three days before the papers were in fact forwarded : 
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Held, that on the callof the case at the heel of the docket of the entire 
term, under the act of 1877, the writ of error will not be dismissed 
because of the delay. The reason thereof, as stated in the clerk’s 
certificate, will be considered, and as it was the failure of plaintiffs 
in error to pay the costs, which was no legal excuse to the clerk for 
the delay, it was not caused by the “consent, direction, or procure- 
ment of any kind” of plaintiffs in error. 


Trust. Deed. Charge of Court. Vendor and _ pur- 
chaser. Husband and wife. Compromise and settlement. 
Evidence. Newtrial. Practice in the Supreme Court. 
Before Judge LAW+ON. Monroe Superior Court. Au- 
gust Term, 1879. 


This case was called at the heel of the docket of the 
entire term, under the act of 1877. A motion was made 
to dismiss the writ of error because of the delay in the 
transmission of the case from the clerk’s office of the 
superior court, it being claimed that the certificate of the 
clerk to the bill of exceptions brought it within the pro- 
viso to the first section of the act of 1877, that is, showed 
that the delay resulted from the act of plaintiffs in error. 
The facts were as follows: 

The bill of exceptions was filed in the clerk’s office of 
the superior court on December 15th, 1879, in abundant 
time for the papers to have been forwarded before the re- 
turn day to the next February term of this court. They 
were not forwarded until March 17th, 1880, reaching this 
court, then in session, on the same day. In his certificate 
the clerk gave as the cause of the delay, that plaintiffs in 
error filed their affidavits in forma pauperis on March 16th, 
1880, and that they failed to pay the costs as required by 
law. 

It was replied to the motion, first, that as the cause of 
the delay was not germain to the clerk's certificate, it 
could not be considered as therein stated. Secondly, that 
if the facts set forth in said certificate be considered, they 
furnished no excuse to the clerk for the delay, as it was 
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his duty to forward the papers within the time prescribed 
by law whether the costs were paid or not. Thirdly, that 
the failure to file affidavits in forma pauperis at an earlier 
date did not make a case where plaintiffs in error, by their 
own act or that of their counsel, had been the cause of 
the delay “by consent, direction, or procurement of any 
kind,” so as to bring it within the proviso to the first sec- 
tion of the act of 1877. 

The motion was overruled, the court enunciating the 
principle stated in the last head-note. 

The facts, so far as material to the questions decided, 
are stated in the opinion. 


LANIER & ANDERSON; W. D. STONE, for plaintiffs 
in error. 


BERNER & TURNER; STEWART & HALL; Z. D. HAR- 
RISON, for defendant. 


CRAWFORD, Justice. 


B. M. Hathorn sold and conveyed to John B. Maynard 
700 acres of land known as the Greer place. His sons, 
N. W. Hathorn and N. J. Hathorn, filed their bill in equity 
against him and John B. Maynard, in which they alleged 
that he was a trustee for their mother, Narcissa L. Hathorn, 
and themselves, and that the property sold was theirs in 
trust ; that the said Maynard, who had bought it, knew that 
it was their trust property, although the title was in the 
said B. M. Hathorn. The prayer of the bill was that the 
said B. M. Hathorn be removed from his trust, and that 
the deed be canceled. The defendant, Maynard, by his 
answer, denied the material allegations affecting him, and 
upon the trial, under the evidence and the charge of the 
court, the jury found in his favor; whereupon the com- 
plainants moved for a new trial on several grounds of 
error alleged to have been committed by the judge and 
the jury upon the said trial. On the hearing of the mo- 
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tion for a new trial, the same was overruled by the court, 
and the complainants excepted. 

1. Grounds I, 2, 3, 4, 5, 6, 7, arise upon the testimony 
under the instructions of the court applicable thereto, and 
of which the jury considered, and by its finding negatived 
the facts asserted that they found either contrary to law 
or to the charge of the court. A doubt might possibly 
arise under the sixth ground, as to whether they did not 
find contrary to the charge wherein the judge instructs 
them, that if Maynard did not have notice of the presence 
of the trust in the Greer land, and yet had notice of the 
mingling by Hathorn of his own estate with that of the 
trust so that he could not identify them, then the burden 
would be on him to show that the trust funds did not go 
into the Greer place, and that it devolved upon him to 
point out and identify the trust property if he would save 
his own. 

We think that the judge put, in this particular charge, 
the burden too heavily upon Maynard, in requiring him 
to show anything more than that he had no notice of the 
trust funds having gone into the Greer place, even though 
he might have known something of the mixing of the 
funds. The further duty of pointing out and identifying 
the trust property was no part of his duty, if he could 
show that he was an innocent purchaser, and that none 
other was involved in the litigation. If none of the trust 
property were in existence, yet if Maynard bought this in 
good faith and it was free from the trust, his title was 
perfect, without being called on to point and identify what 
might or might not be found. 

2. The refusal of the court to charge as requested in 
the eighth ground was not error. Where a deed, by its 
very terms, conveys in trust only four.sevenths of the land 
to one party and three-sevenths to another—not in trust, 
but unconditionally—it would be error to instruct the jury 
that they might find that it all was trust property, not- 
withstanding the recitals in the deed. The highest evi- 
dence of what the intention was would be what it said. 
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3. The ninth ground of error was the refusal of the court 
to give in charge the following request without modifica- 
tion: ‘“ Evenif Hathorn gave Maynard assurances that 
no trust money had gone into the Greer place, Maynard 
acted on this assurance at his peril, and if it turned out to 
be untrue he is not protected. <A cestui que trust is not 
bound by statements made by a trustee to enable him to 
violate his trust.’ The first part of this charge was mod- 
ified by adding that “ unless, in your judgment, he acted 
upon such information as became a prudent man in mak- 
ing inquiry after the truth.” To the last part he added 
the words: “If you are satisfied in this case such state- 
ments were made with such a purpose.” 

To determine whether there was error in these modifi- 
cations, it is necessary to look at the issue and the testi- 
mony. Among the first were, whether the trust fund 
went into the land at all, and if it did, had Maynard no- 
tice of that fact? The objection to the qualification is, 
that it did not require Maynard to go further and inquire 
as to the matter before acting—that he should have sought 
information other than that given him by Hathorn. 

According to the evidence, Hathorn had managed and 
controlled this estate himself from 1858 to the time of the 
trial; any knowledge, therefore, in possession of another 
must have come from him. The interest of Hathorn in 
the object sought by both himself and Maynard, made it 
necessary for him tospeak the truth. At last it was buta 
mere question of the diligence of one in search of truth, and 
as Hathorn had no motive tempting him to deceive May- 
nard, the necessity for further inquiry, the jury doubtless 
thought, did not exist. 

4. The second qualification was a proper one, because 
the charge assumed that the statements made by Hathorn 
were made to enable him to violate his trust, and there- 
fore to add, “if they were made for such a purpose,” then 
that would make the charge right. 

5. The tenth ground was not insisted upon. The eleventh 
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was the giving in charge the following request: “If 
Hathorn and wife took a deed jointly to the Barron place, 
he three-sevenths and she four-sevenths, they were tenants 
in common ; and if Hathorn in paying for his interest used 
a portion of his wife’s profits, derived from the sale of the 
place, this, without more, did not destroy their joint in- 
terest in the property afterwards purchased with the pro- 
ceeds of such a sale, but it made Hathorn the debtor of 
his wife to the extent of her money so used, which could 
be settled between them at any time.” 

Taking the case made by the testimony and this charge, 
we gather its meaning to be that if these parties were co- 
tenants in the land, and if Hathorn used this money so 
received from a sale of the joint property of himself and 
his co-tenant, that that act without more would not destroy 
their joint interest in property afterwards purchased with 
the proceeds of such sale, and if he did thus use that 
money he might settle the debt either then or subse- 
quently. The main and important fact being whether he 
had or had not so settled the liability. 

6. The twelfth ground of error was, because the court 
refused the following request: 

“Tf Hathorn had mixed his own and the trust funds, 
so that he could not identify what belonged to the trust 
estate, he could not convey property to his cestuz gue trust 
which she did not agree to takein full settlement with her 
and thus discharge his liability to the trust estate. At all 
events, it is incumbent on him, or Maynard claiming under 
him, to show clearly and satisfactorily that the property 
he conveyed to his cestuz que trust was fully sufficient to 
cover his indebtedness to the trust estate. The burden 
of proof is on the trustee or Maynard to prove this to the 
entire satisfaction of the jury.” 

This charge as asked, in the first part of it, limits any 
conveyance which Hathorn might make to a full settle- 
ment, before the property which had been mixed could 
be separated and conveyed at all, whereas one of the very 
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questions made was, whether a part or all of the trust 
estate had been fully accounted for so as to leave the 
Greer place wholly or partially free from the trust. In the 
latter part of it, it was objectionable because it required 
Maynard to prove that the other property, and with which 
he had no concern. was sufficient to settle with the cestuz gue 
trust. To have made it applicable and unobjectionable, 
it needed a qualification to the effect that Maynard must 
have known at the time that the funds had been mixed. 

7. The thirteenth, in substance, sets out that under the 
original deed of trust, Hathorn had the right to use the 
rents, issues and profits in the support, maintenance and 
education of his cestuz que trusts, and although the prop- 
erty may have been mixed with his own, yet if he has fully 
accounted and settled with them by conveying to them an 
amount equal to that of the trust funds originally received, 
together with their share of the profits, then they cannot 
recover. 

This, in effect, is but instructing the jury that if the 
complainants had been /u//y paid by the conveyance to 
them of property equal to the value of the original 
amount received, that then they could not recover any- 
thing more, and this certainly was the law. 

14. This was not warranted by the testimony and should 
have been refused. 

8. The fifteenth ground was because the court charged the 
jury insubstance: That if Hathorn mingled his own with 
the trust funds, yet he had the right to settle with his cestuz 
que trusts by conveying to them an amount of property 
equal in value to the corpus of their estate and the profits 
thereon, and if they are now in possession of such prop- 
erty, claiming and enjoying the same, it is evidence of 
their acceptance of, and satisfaction at, such settlement. 

The only new phase in which this charge puts the law 
to the jury is, that the possession of property, together 
with a claim of right and enjoyment, is evidence of the 
acceptance and ratification of the manner in which the 
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same was acquired. We concur with the judge in the 
principle that it is evidence for the consideration of the 
jury, but in view of the other testimony we think that he 
should have coupled it with the further charge, that at the 
time of the conveyance and settlement, some change was 
necessary to indicate the transfer and acceptance besides. 
the mere paper title. 

g. The seventeenth: Because the court required the com- 
plainants to introduce the original deed of trust after it had 
been made to appear that the same was in writing, or he 
would rule out all the evidence about the sale of the 
Barron place. The question at issue as to that place was, 
what proportion of it was conveyed in trust ? Hathorn in-. 
sisted and testified that he intended it all to be so con- 
veyed. The deed itself, of course, was the highest and 
best evidence of intention and act, and was properly rulcd 
in by the court, otherwise the parol testimony should have- 
been ruled out. 

10. The eighteenth and last ground is that the verdict is. 
against equity and justice and the charge of the court. 
We do nct consider this ground well taken. This suit 
was brought by the sons against the father and uncle, and 
joined in by the wife against the husband and brother, to. 
set up atrust that appears to have been abandoned for 
many years, and was resurrectcd to defeat the recovery by 
Maynard of the Greer place, who not only had paid 
honest money for it, but by his timely aid saved for his 
sister and her children, two of whom are the complain- 
ants, much of what remains tothem. A different ver- 
dict would be against equity and justice if Maynard, 
Hanson and Mrs. White are to be believed, and the jury, 
it seems, did believe them, for they testify that the money 
borrowed from them went to pay for the Greer place, as. 
Hathorn himself stated to them, so that it never was any 
part of the trust estate. 

Whilst, therefore, some errors may have been committed 
in giving the requests to charge, and some in the refusals. 
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to charge as requested, yet the general charge submitted 
the law of the case properly to the jury, and their verdict 
being abundantly supported by the proof, the judgment is 
affirmed. 

Judgment affirmed. 


WASHINGTON vs. CARTWRIGHT. 


Where the seller of a horse was indebted to the plaintiff for land, and 
by agreement of the parties the purchaser of the horse gave his note 
to the plaintiff, who credited his debtor on the land with the amount 
thereof, the consideration of such note, in the hands of the plaintiff, 
was not the purchase money of the horse, so as to render it subject 
to a judgment thereon, notwithstanding it had been set apart as 
exempt under §2040 ef seg. of the Code. The extinguishment of 
the debt for the land was the consideration of the note. 


Homestead. Contracts. Debtor and creditor. Before 
Judge BUCHANAN. Carroll Superior Court. October 
Term, 1879. 


Reported in the opinion. 
REESE & ADAMSON, by brief, for plaintiff in error. 
Coss & COLE, by C. W. MABRY, for defendant. 


JACKSON, Justice. 


This case came before the superior court on a certiorari 
to the justice of the peace for one of the districts of Car- 
roll county, whereupon the superior court sustained the cer- 
ttorart and remanded the case for a new trial in the justice 
court, and the plaintiff in error excepted. The answer of 
the justice of the peace adopts the petition as true, and 
this case is made in the record: A horse was levied on as 
the property of Cartwright under a fi. fa. in favor of 
Washington; the horse had been set apart as exempt 
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from levy and sale under $2040 ef seg. of our Code; the 
plaintiff said the horse was liable, because the judgment 
was for purchase money; the defendant made a counter- 
affidavit, and this made the issue between the parties. 
The facts were that Cartwright traded for the horse from 
one McCalman; McCalman owed Washington for land; 
Cartwright was to give the amount of the note on which 
this judgment was founded, as boot to McCalman in the 
exchange of horses; before he gave his note for the 
amount, it was agreed that he should give the note to 
Washington, and that Washington would release McCal- 
man from the payment of that sum on the land, and there- 
upon the note was given and made payable to Washing- 
ton, and renewed, and suit brought on the renewed note, 
and judgment and execution were based thereon, and 
this levy was made on the horse, and issue joined on the 
question whether the consideration of the note was pur- 
chase money for the horse, or the extinguishment of 
McCalman’s indebtedness for the land to the extent of the 
amount of the note. The court ruled that the consideration 
thereof, was not the purchase money for the horse, but the 
payment of McCalman’s debt to Washington. We think 
that the court ruled correctly. The question is controlled 
by the cases reported in 40 Ga., 423 and 487, and 60 Ga., 
456. In the last named report, it was held that “the sub- 
stitution of debtor for debtor, was not infrequent,”’ and in 
such case “that the undertaking was not collateral but 
original, and performance may be enforced between the 
new parties, no matter what equities between the primary 
contractors may have existed.” It is wholly immaterial 
to the contract between Washington and Cartwright, 
what equities existed between Cartwright and McCalman, 
or what consideration moved Cartwright to acknowledge 
himself to have been McCalman’s debtor. By this new 
contract he became, by substitution, Washington’s debtor, 
and was bound to pay Washington, because Washington 
had released McCalman to the amount of the note; or, 
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in other words, the extinguishment of McCalman’s debt 
to Washington was the consideration of Cartwright’s 
debt to Washington. The horse had nothing to do with 
that trade. If it had been a gaming debt that he owed 
McCalman, as was the case in 60 Ga., supra, or the con- 
sideration of that debt had been anything else than the 
horse, his obligation to pay Washington would have been 
just as binding. Its consideration was the agreement by 
Washington to extinguish McCalman’s indebtedness to 
him, and the agreement by McCalman to éxtinguish Cart- 
right’s indebtedness to him. Thereupon, the horse debt 
was extinguished and the land debt acknowleged. The 
horse never was Washington’s. It was the land that he 
sold, and it was for the land that Cartright agreed to as- 
sume a debt which McCalman owed. 

Therefore we are of the opinion that the court was 
right to sustain the certiorart, and hold the horse to be 
exempted from the payment of a debt owing for the land. 

Judgment affirmed. 


ALLEN ¢¢ al. vs. DAVIS. 
. 

1. Where two deeds were made by the same grantor conveying the 
same property to different persons, and the question at issue in an 
action of ejectment, was which chain of title should prevail, the 
grantor is a competent witness, notwithstanding the death of the 
first grantee, to show that the first deed was based upon no consid- 
eration, and was executed simply to avoid the land being made sub- 
ject to the payment of his debts. Such testimony was certainly 
not in his own favor, and whilst he was the plaintiffs’ lessor who 
held under the first deed, he was also the warrantor of the title 
under which the defendant held, and his interest was therefore 
equally balanced. 

. The verdict was in accordance with the law and the evidence. 


Witness. New trial. Before Judge ERWIN. Gwinnett 
Superior Court. September Term, 1879. 
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Reported in the opinion. 
WINN & SIMMONS, for plaintiffs in error. 
CLARK & Pace; N. L. HUTCHINS, for defendant. 


CRAWFORD, Justice. 


The plaintiffs in error brought suit to recover one-third 
interest in 3664 acres of land in the possession of Thomas 
J. Davis, the defendant in error, and supported their right 
to recover upon the following chaifi of title: Deed from 
Absalom R. Allen to Thomas V. Allen, dated September 
Ist, 1848; consideration, $900.00. Deed from Thomas 
V. Allen to Jesse Love, trustee for Rebecca Allen, grant- 
or’s mother, for life, with remainder to himself, James 
Allen and Pressley M. Allen, dated July 14th, 1852; con- 
sideration, natural love and affection. Deed from James 
Allen to Mary Smith for one third interest in the same 
lands after the death of Rebecca Allen, dated January 
12th, 1856; consideration, $100.00. Deed from Mary 
Smith to James B. Allen and Mary A. Townley, the 
plaintiffs, to one third interest in the same lands after 
death of Rebecca Allen, dated May 6th, 1858; considera- 
tion, love and affection and $100.00. 

It was shown by the proof that all these parties occu- 
pied the land from 1837 until the defendant, Davis, went 
into possession; that Rebecca died in 1877; that James 
B. Allen and Mary A. Townley were the children of 
Thomas V. and Pressley M. Allen. 

The defendant, Davis, submitted a deed from Rebecca 
Allen, Thomas V. Allen, as her trustee, James Allen, 
Pressley M. and Thomas V. Allen, dated March 4th, 1869; 
consideration, $1,000.00; a sheriff's deed to one-third in- 
terest in this same land, levied upon and sold under a 
judgment dated September 16th, 1856, and 7. fa. upon it 
against James Allen in favor of Clark & Lamar, as the 
property of the said James Allen, the said sale taking 
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place May 4th, 1869. The depositions of James Allen 
were then admitted over plaintiffs’ objections, a1.d in 
which he testified that his deed to Mary Smith was with- 
out consideration, and made to prevent Clark from selling 
his interest in the land; that there was an understanding 
between his two brothers and himself that it should be 
made over to the plaintiffs, who were their children, to 
keep it from being sold to pay his debts; that this deed 
was turned over to defendant, Davis, when he bought the 
land, and was in his possession when he saw it last. He 
joined in making the deed with his mother and brothers 
to Davis. 

It was admitted by counsel that the debt of Clark was 
an existing one when James Allen made the deed to Mary 
Smith, and testimony submitted that Allen was a poor 
man and had no visible property. 

The jury, under this evidence and the charge of the 
court, returned averdict forthe defendant. The plaintiffs 
submitted a motion for a new trial— 

1. Because the court erred in allowing the depositions 
of James Allen to be read and considered, to affect the 
deed to Mary Smith, she having died, and each being 
lessors of the plaintiffs with opposing interests. 

2. Because the verdict of the jury was contrary to law 
and contrary to evidence. 

The court refused the motion, and the plaintiffs ex- 
cepted. 

1. Was the testimony of James Allen, under the evi- 
dence act of 1866, inadmissible? Had he been seeking 
to recover this land conveyed by him to Mary Smith back 
from her estate, or from those to whom she had conveyed 
it, he could not have been a witness in his own. favor be- 
cause of her death, but in this case he was called by the 
adverse party to testify, and was not admitted by the court 
to testify zz his own favor. His deed to Mary Smith had 
been offered in evidence; it purported to have been in 
consideration of $100.00, and it was offered by the plain- 
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tiffs, when he was called by the other party in rebuttal, 
and in no view to testify in his own behalf. He had made 
deeds to Mary Smith and to the defendant, Davis; he 
was, therefore, a competent witness except in his own favor. 
He had no opposing interests about which he was incom- 
petent to testify, as he was introduced. Whilst he was 
one of the lessors of the plaintiffs, he was also a warrantor 
of Davis’ title, and his interest was, therefore, equally 
balanced between them, and he did not appear as a wit- 
ness to take any beneficial interest in the event of the suit 
as against Mary Smith, or, indeed, any one else. 

2. We think that under the law and the evidence as it 
appears in the record, that the jury made a proper verdict, 
and as there was no error of law on the part of the court, 
that the motion for a new trial was properly overruled. 

Judgment affirmed. 


HOWARD, ordinary, vs. GRAY, administrator. 


Questions not made in the court below will not be considered in the 
supreme court. 


Practice in the Supreme Court. February Term, 
1880. 


At the July adjourned term, 1871, of Bartow superior 
court, the case of 7umlin vs. Ordinary, etc., was dismissed 
for non-payment of taxes. In 1876 a motion was made by 
Gray, administrator of Tumlin, the latter having died, to set 
aside the judgment of dismissal. It was opposed on the 
ground that the motion was barred by the statute of limi- 
tations, and that it wasa judgment of a court of competent 
jurisdiction to which exception should have been taken 
at the time. The motion was granted, and the ordinary 
excepted. The bill of exceptions sets up that the ordinary 
was not the proper representative of the county in such 
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a matter, but the commissioners were the proper parties. 
Judge McCutchen, however, certifies that this point was 
not made before him. 


A. JOHNSON, for plaintiff in error. 
T. W. AKIN, for defendant. 
JACKSON, Justice. 


The only error insisted upon here in this cause is that 
the motion to set aside the judgment which dismissed 
the action of Tumlin, plaintiff's intestate, against the 
county of Bartow, in 1871, for non-payment of taxes, 
could not be made until the county was represented in 
court by the commissioners of roads and revenues, under 
the act of 1874, p. 331, which act transferred all such 
business from the ordinary to those commissioners. The 
suit was pending against the ordinary in 1871 when dis- 
missed, and the motion to vacate that judgment was made 
in 1876, after the act of 1874 was passed. And the point 
made by the plaintiff in error, is that the commissioners 
should have been made parties in 1876, when the last mo- 
tion was made, or before it wasacted on. If the point had 
been made in the court below, perhaps the commissioners 
would have been made parties, and all difficulty would 
have disappeared; but the point was not made there at 
all, as certified by the presiding judge, and therefore it 
is not for review here. The case is reinstated, and be- 
fore it is further proceeded with to trial, the commissioners 
can be made parties, if necessary, and no harm will be 
done to the county. The judgment, for these reasons, is 
affirmed. Besides, it is difficult to see how the ordinary, 
if not a party, brought the case here by bill of exceptions. 
If the county was not properly represented by him in the 
court below, where he filed an answer for the county on 
the merits, how does he come to represent it here ? 

Judgment affirmed. 
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THORNTON, ordinary, vs. WILLIS, trustee. 


. A purchase by an executor at his own sale is not void, and although 
it may be set aside by any parties injuriously affected thereby, yet 
until that is done the legal title remains in the purchaser. 

. Where land was so purchased by an executor, his title being only 
voidable, the property was subject to an execution based on a judg- 
ment rendered against him whilst he held the title. 

. The jury having found contrary to the charge, a new trial should 
have been granted. 


Administrators and executors. Judgment. Levy and 
sale. Newtrial. Before Judge LAWSON. Greene Supe- 
rior Court. September Adjourned Term, 1879. 


Reported in the opinion. 


JOHN C. REED; M. W. LEwis & Son; J. B. PARK; 
JoHN A. MCWHORTER, for plaintiff in error. 


PHILLIP B. ROBINSON, for defendant. 


CRAWFORD, Justice. 


An execution in favor of the plaintiff in error was levied 
upon 550 acres of land as the property of Lewis B. Wil- 
lis, who came forward and as trustee for his wife and chil- 
dren, claimed the same as their trust property, under the 
ninth item of the will of R. J. Willis, deceased, the same 
being the legacy given and bequeathed to them by the 
said will in trust for their sole and separate use. Upon 
this claim as filed issue was joined, and a trial had, which 
resulted in a verdict finding the property not subject, when 
the plaintiff in 7. fa. moved for a new trial, which was re- 
fused and he excepted. 

Among the grounds upon which a new trial was asked 
were: because the court charged the jury, that if the land 
was purchased by the defendant in 7. fa. at the executor’s 
sale, and he still holds it under said purchase, such title 
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being only voidable, it would be subject to the execution ; 
such charge being the law, and- the jury having found 
against it. 

And further, because the verdict is contrary to law; 
contrary to evidence; is without evidence; and strongly 
and decidedly against the weight of the evidence. An 
examination of the entire record brings us to the conclu- 
sion that a new trial should have been granted in this case, 
because the verdict of the jury was contrary to the charge 
of the court, as set out in the first ground above specified, 
as well as contrary to law, as stated in the second. 

The views which we have of the law governing the facts 
in this case, and as applied to the two grounds named, 
will necessarily dispose of all the questions made in the 
motion for a new trial. 

The contested point upon the trial of this claim case 
was, who held the legal title to the land at the time when 
the judgment was rendered, and subsequent thereto up to 
the time of the levy. The claimant assumed the burden, 
and undertook to show that it was the trust property of 
his cestut gue trusts, bequeathed to them by the ninth item 
of the will of his father, R. J. Willis, deceased. He sup- 
ported this title by the fourth item of the will, which direc- 
ted the executors, he being one of them, to sell all of the 
estate, both real and personal, and when the actual value 
was ascertained, to pay over one-sixth part to the testa- 
tor’s wife. By the ninth item, one-sixth part was to be given 
to the wife and children of the claimant, and he was con- 
stituted their trustee. 

The final return of the said executors was introduced, 
which contained a voucher numbered ten, bearing date 
January 25th, 1871, signed by claimant as trustee and 
acknowledging the receipt from the executors of $4,350.00, 
the distributive share due him from the estate as trustee 
for his wife and children. The claimant then testified 
that the land levied upon was sold by the executors De- 
cember 3d, 1867, and bought by them, to keep it from 
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being sacrificed; they did not pay the money for it. That 
the voucher No. 10, which had been introduced in the 
final returns, included his wife’s interest in the real and 
personal property, and that it covered the land levied 
upon and claimed. The land was bid off at the executor’s 
sale by W. L. Strain, at $3,0c0.00, which was not paid, 
but the executors took the title from Strain and accounted 
for it at $9,000.00 in the final settlement. The three pur- 
chasers from Strain held'the land and worked it jointly 
for five or six years, and then divided it. That he had 
paid taxes since the partition on the land as his own; be- 
fore that time it was given in as Heard and Willis’. The 
deeds from the executors to Strain, and from Strain to S. 
D. Heard, J. H. Willis and L. B. Willis were read, and 
the claimant closed. , 

The plaintiff in 7. fa. introduced the sworn answer of 
the claimant toa bill in equity, praying, among other 
things, that the purchase of this land be rescinded, pend- 
ing in the same court, wherein for certain named reasons, 
he answered, that fearing that the land would not bring its 
value, the executors requested W. L. Strain to make it do 
so, and though being legatees and representatives of lega- 
tees and largely interested, they were not prohibited by 
law from buying at their own sale, and making the prop- 
erty bring its value, especialiy when the said Strain who 
purchased was the highest and best bidder. The return 
of the executors was then introduced, from which it ap- 
pears that this land was sold December 3d, 1867, to Strain 
as highest bidder, for $3,000.00 in currency, and return 
made August 12th, 1868. Two mortgage deeds intro- 
duced, made and executed by the claimant, in his own indi- 
vidual name, the first dated May the 2d, 1874, the second 
September the 8th, 1875, conveying one-third interest in 
2284 acres of land, known as the Dover place, to secure 
his sureties against loss on this identical claim. Upon 
this latter mortgage, Mrs. Willis, the wife, one of the cestuz 
gue trusts, relinquishes all right to homestcad, dower, and 
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year's support in said land. The guardian’s bond of the 
said Willis was then introduced which was the foundation 
of the 7. fa., and bearing date May the 4th, 1868. 

From this synopsis of the testimony, we see that on 
the third day of December, 1867, the 550 acres of land 
here levied upon, and forming originally part of the tract 
known as the Dover plantation of Richard J. Willis, de- 
ceased, was exposed to sale by the executors and bought 
by William L. Strain at $3,000.00, to whom the executors 
make a fee simple deed. On ‘he same day he makes and 
delivers a deed to the same land to S. D. Heard, J. H. 
Willis and L. B. Willis at the same price. These parties 
go into possession and cultivate the land five or six years, 
pay taxes on it as theirs, then divide it between themselves, 
when this claimant gives in and pays taxes upon that por- 
tion set apart to him as his own up tothe time of the 
trial. 

It also appears from the testimony that on the twelfth 
day of August, 1868, he made his return and showed the sale 
of the land to Strain at the $3,000.00 , United States cur- 
rency. That notwithstanding he says that his receipt for 
$4,350.00, given January 25th, 1871, was for this land, and 
as a final settlement, it is not so written, but on the con- 
trary for that much money. Besides, the land was culti- 
vated by the purchasers for three years after this receipt, 
and twice by this claimant was it mortgaged as his own, 
the first time, three years after this settlement, and the 
second time, nearly five years thereafter; in both instances 
making the conveyance for one-third interest in 2284 acres 
in the plantation known as Dover. So that the 550 acres 
of land could not have passed to him in 1871 as claimed, 
but only went to him at the time of the partition between 
Heard, J. H. Willis and himself. 

Most certainly, had it been received as the legacy of 
the wife under the voucher for the $4,350.00, some allu- 
sion should have been made to that fact, some convey- 

v 65—13 
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ance or relinquishment of title by S. D. Heard and J. H. 
Willis as well as himself, in whom the legal title had been 
from December 3d, 1867. He would hardly any longer 
have had it returned for taxes in the names of Heard and 
Willis, nor would it seem reasonable that after it was par- 
titioned that he should have returned it as his individual 
property. If this land were received in January, 1871, as 
his wife and children’s legacy, it makes his mortgages in 
1874 and 1875 exceedingly inconsistent with that view, 
for in those papers he recognizes and conveys the one-third 
interest which he held under the deed of Wm. L. Strain. 
This is made the more inconsistent by the relinquishment 
by the wife of her right to homestead, dower and year's 
support in the one-third interest of the Dover plantation. 

It is to be noticed also that the item of the will invoked 
does not give property in kind to these cestuz gue trusts, 
but after directing the sale of all the property, real and 
personal, then one-sixth part is to be received by them. 
These facts grouped together stagger the belief, and levy 
too heavy a tax upon the understanding to make it yield 
to the conviction that this particular land passed to these 
claimants in the manner asserted. 

A purchase made by executors at their own sale is not 
void, and although it may be set aside by any parties in- 
juriously affected thereby, yet, until that is done, the legal 
title remains in the purchasers. Parties thus invested with 
title, can be divested only upon its being set aside in a 
legal way by a court of competent jurisdiction, or by con- 
veyance from them as provided by law. 

Here we have asale, a deed made by the executors to 
Strain, the purchaser, and eight month’s thereafter a re- 
turn by them made of the sale, the name of the purchaser 
given, and the price paid, thena deed from this purchaser 
to the defendant in this 7. fa. and two others, and no 
conveyance from this defendant being shown, leaves in 
him, so far as appears, a title to one-third interest, which 
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at most is only voidable, and renders the land, under the 
charge of the court, subject to this execution. The ver- 
dict of the jury, therefore, being contrary to the charge 
of the court, is contrary to law, and must beset aside and 
a new trial granted. 

Judgment reversed. 


THE NATIONAL BANK OF AUGUSTA vs. HEARD ef ail. 


In respect to interest a decree has the same force as a judgment, when 
it contests with other liens or claims for money. But this refers to 
a decree in fersonam, binding all the property of the debtor, and 
rendered against the defendant, without reference to the sale of 
particular property and the distribution of the fund arising there- 
from. Where a decree provided for the sale of certain property, 
and a division of the proceeds according to certain fixed priorities, 
naming amounts to be paid to claimants, and there was not enough 
to pay principal and interest of all the debts, the decree will not be 
construed as giving interest to one to the exclusion of others. If 
the property out of which the fund arose had been productive 
in the hands of a receiver, the net increase would be divided propor- 
tionately. 


Decree. Interest. Before Judge SNEAD. Richmond 
Superior Court. October Term, 1879. 


The sole question considered in this case, was whether 
a certain amount decreed to be due, and which, with other 
claims, was to be paid out of an estate, bore interest or 
not. The decree was based on the bill of Mary £. Heard 
et al. vs. Osborne M. Stone et al. The litigation arising 
out of this case was very complicated, involving the estate 
of I. T. Heard, against which various claims were ad- 
vanced: debts resulting from fiduciary relations of de 
ceased, from a marriage settlement, as a partner of I. T. 
Heard & Co., by mortgage, for taxes, etc., etc. On this 
Judge Pottle, who presided without a jury, rendered a 
decree fixing the amounts due various claimants, the status 
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and rank of each. This was February Ist, 1878. It con- 
tained the following: 

“ That the receivers appointed by the court do proceed to sell all of 
the property of which the testator died seized and possessed, except 
the lot on the corner of Greene and Elbert streets, which is described 
in the marriage settlement, to the highest bidder, at the earliest prac- 
ticable period, for cash, in the respective states in which the property is 
situated, according to the forms of law governing public sales in each 
of said states. That the firm of Isaac T. Heard & Co. is entitled to 
the sum of three thousand and forty-two 08-100 dollars, paid June 13th, 
1872, to perfect the title to the vacant lot on Greene street, and also 
the sum of two thousand two hundred and seventy-four 64-1 oo dollars, 
paid February 2nd, 1871, to perfect the title to the plantation in South 
Carolina.” 


The question arises over the claim for $2,274.64 now 
owned by the bank. The receivers, in whose hands 
the property had been placed, sold the last piece in 1879— 
a plantation in Carolina. Out of the fund thus brought 
into court, the bank claimed to be paid its debt and in- 
terest, to the exclusion of other contestants over whom 
it had priority. This question came on for a hearing be- 
fore Judge Snead. He delivered the following decision: 
“The question submitted is upon the construction of 
the decree rendered by the chancellor in this case, whether 
or not interest is to be allowed upon the sum of $2,274.64 
which was awarded to Isaac T. Heard & Co, and which is 
the property of the National Bank of Augusta. Not 
knowing anything of the case (which evidently was an 
intricate one), except what has been learned from the de- 
cree itself and the argument of counsel thereon, I confess 
some embarrassment in passing upon this question. It 
is apparent that this is not an ordinary judgment. It was 
for a sum certain, which, with other amounts, was to be 
paid or refunded out of the sale of certain species of 
property. This property and the proceeds were in the 
hands of a receiver of this court. No order for invest- 
ment to accumulate interest was issued, nor does it appear 
that any interest was realized. The chancellor simply 
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decrees to Isaac T. Heard & Co., the sum of $2,274.64, 
and says nothing about interest. If he intended to in- 
clude interest he should have said so, and as he does not 
say so, I am inclined to think that he did not intend that 
interest should be allowed. Hence, the order is passed 
for $2,274.64 without interest.” 

The following decree was accordingly granted by him: 


“Upon the confirmation of the report of the receivers and directing 
payment to be made pursuant to the decree of Februrary ist, 1878, 
the question was raised as to the amount payable to the National 
Bank of Augusta from the sale of the plantation in South Carolina, now 
confirmed, as preferred by the decree. It was conceded by counsel 
that the sum of twenty-two hundred and seventy-four 64-100 dollars 
was due and first payable to the bank, but it was disputed whether 
said sum bore any interest whatever. The National Bank of Augusta 
claimed interest from February 2d, 1871, on the principal sum, as one 
that by the record is established and bears interest, and, in the event 
that it was not allowed, then interest from February Ist, 1878, the date 
of the final decree in this case directing this sale. The other parties 
to the decree claimed that no interest whatever to the time of pay- 
ment should be allowed to the bank. After argument had, it is or- 
dered and decreed that after the expenses of sale and costs of court 
are paid, that the receivers pay over to the National Bank of Augusta, 
or its solicitor, the sum of two thousand two hundred and seventy-four 
64-100 dollars without interest. That the balance remaining be dis- 
tributed pursuant to the said decree of February Ist, 1878, and in ac- 
cordance with its requirements, including the widow's dower.” 


To this the bank excepted. 


FRANK H. MILLER, for plaintiff in error. 


Jno. T. SHEWMATE; J. S. & E. B. Hook; H. CLay 
FOSTER, for defendants. 


JACKSON, Justice. 


A fund was in the hands of receivers appointed by the 
court of chancery under a decree made by Judge Pottle 
on the law and facts of the case. The fund was raised 
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from the sale of a plantation in South Carolina, belonging 
to the estate of Isaac T. Heard; the money was claimed 
by Mary E. Heard and children, under a marriage settle- 
ment between Mary E.and Isaac T., her husband, and by 
creditors of Isaac T. Heard & Co.; and, among these 
creditors is the National Bank of Augusta. A distribution 
of the fund was made by Judge Snead acceptable to every 
body interested, except that the National Bank of Au- 
gusta claimed interest on its part of the fund, under the 
decree of Judge Pottle, and Judge Snead held that it was 
not entitled to interest, and it excepted, so that the sole 
question is whether, under the decree, the bank has the 
legal right to interest ? 

In respect to interest a decree has the same force that 
a judgment does when it contests with other liens or 
claims for money, Code, $$4217, 4215; but this refers to 
a decree 7a personam, binding upon all the property of 
the debtor, and rendered against the defendant thereto, 
without reference to specific property to be sold there- 
under, and the fund to be divided according to the 
same decree. The very same decree which gives the 
bank part of this fund, raised from this chancery sale and 
held by the receivers, also gives other parts thereof to 
other parties. If the claim of one party under the decree 
is entitled to interest, so is the claim of every other party 
thereto; and if all have interest, it is evident that there 
will not be money enough to pay all, principal and inter- 
est. The decree not only provided that the land be sold, 
but it directed how the proceeds should be applied. It 
says that so much money shall be paid to each in gross. 
Interest on no claim is mentioned. Therefore it would 
seem that none was intended. If, before the sale, the 
plantation was rented, and there be such a fund also in 
the receivers’ hands, that, of course, after paying expenses, 
will be divided in proportion to the part which each party 
gets in the division of the fund raised from the sale of 
the plantation, unless it has gone to taxes, or other ex- 
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penses necessarily applied to the plantation; but that is 
no part of this fund. This is the proceeds of sale, and is 
disposed of by the decree. Whether the decree be right 
or wrong is not the question here. The question is simply, 
how does it direct that the proceeds of the sale be di- 
vided? And we are clear that it divides that fund without 
interest. There is, therefore, made to appear to us from 
this record no error in the judgment of Judge Snead deny- 
ing to the plaintiff in error interest on its part of the 
fund already distributed by the former decree in the con- 
templation of the law. 

Judgment affirmed. 


GRAY BROTHERS ef al. vs. GRAY. 


. Alimony is granted in cases pending for a divorce, and in suits 
where there is a voluntary separation between the parties, or where 
the wife, against her will, is abandoned by the husband. In these 
latter cases, where the husband fails to make provision for the 
support of the wife and minor children, equity may compel him 
thereto by decree. 

. That equity will, by injunction, prevent the husband from alienating 
his property to defeat alimony, being well established, if others co- 
operate with him to pefpetrate such wrong, the same remedy is 
proper as against them. 


Injunction. Husband and wife. Alimony. Before 
Judge SIMMONS. Houston County. AtChambers. April 
13th, 1880. 


Reported in the opinion. 


W. E. COLLIER; W. C. WINSLOW, Jr., for plaintiffs in 
error. 


DUNCAN & MILLER, by brief, for defendant. 


CRAWFORD, Justice. 


Mrs. D. L. Gray filed her bill in equity setting forth- 
that her husband, P. N. Gray, on the seventh day of 





194 SUPREME COURT OF GEORGIA. 





Gray Bros. e# ad. vs. Gray. 





February, 1880, abandoned her, and has since that time 
written to her that he never intended to return; that he 
made no provision for the support of herself and their 
infant child, although possessed of ample means to do so; 
that just before leaving, with thé intent and purpose to 
defeat and prevent her from getting that support which 
the law would give them, he sold, or pretended to sell, to 
Gray Brothers, the defendants, his near relatives, all his 
real and personal estate with knowledge on their part that 
such was his purpose. She further sets forth that even if 
the sale were a real one, that the money has not been paid, 
but held by the purchasers, and if not real but a pretended 
sale, as she believes it was, the ownership is still in P. N. 
Gray, her husband, and that this transaction was had to 
defeat the rights of herself and child. It is also alleged that 
his land had before then been rented for the present year 
to the defendant, Sandifer, for nine bales of cotton, for 
which he gave his note, and if it has been traded, that the 
purchaser as well asthe said Sandifer, had full notice of 
the purpose and intent of her said husband by trading it to 
defeat the just claims of herself and child. 

The prayer of the bill is, that permanent alimony may 
be decreed to them of her said husband, P. N. Gray, to be 
made chargeable on the land if he still has the title, 
and that the said pretended sale of the real and personal 
property be set aside, and declared null and void, and if 
the sale stands then, that the money be paid into court to 
be directed by its final decree. She further prays the 
appointment of a receiver to take charge of the said prop- 
erty pending the litigation, to hold it subject to the order 
of the court, and that injunction be granted restraining 
defendants, Gray Brothers, from paying over any money 
to the said P. N. Gray, or selling or transferring any of 
the said property, and the said Sandifer from paying the 
said rent note. 

The chancellor on the foregoing bill granted an order 
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pointed a receiver, to which order the defendants ex- 
cepted, and assigned the same as error. 

The question, therefore, for our decision is, did the 
chancellor, under the facts stated in complainant’s bill, 
commit error? 

1. Alimony is granted in cases pending fora divorce, and 
in suits where there is a voluntary separation between the 
parties, or where the wife, against her will, is abandoned 
by the husband. In these latter cases, where the husband 
fails to make provision, equity by a decree may compel 
him to such provision for the support of his wife and 
minor children. To this end, therefore, she may file her 
bill setting forth fully her case, and the judge may hear 
the same in term or vacation, and grant such order as if 
it were based on a pending libel for divorce, to be enforced 
in the same manner, together with any other remedy ap- 
plicable to a court of equity. Code, $1746. 

In the case before us, the complainant has sought the 
remedy authorized by law against the husband, but has 
also made others parties, whom she charges as being in 
complicity with the husband to defeat her of her lawful 
rights. The aid of equity by injunction to prevent ¢he 
husband from alienating his property to defeat the wife in 
obtaining alimony, has been often sought pending appli- 
cations for divorce, and always recognized when a proper 
case of emergency is shown. High on Inj., §843. 

2. This being a well-established doctrine as to the hus- 
band, if others seek toaid and co-operate with him to per- 
petrate a wrong upon the wife, then both upon principle 
and authority they may be restrained therefrom by like 
remedies as exist against the husband. 4 Gill, 105. 

These allegations of complainant being issuable, are to 
be maintained on the hearing of the bill, by sufficient 
proofs to show that the co-defendants of the husband 
have combined with him to defeat and deprive her of per- 
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manent alimony, by collusive possession and pretended 
purchases of the property named; or to be overcome by 
showing that they are untrue and without foundation in 
fact; in either case it is but just and equitable that the 
status quo should be preserved until the truth shall be 
made to appear. 

We therefore affirm the judgment of the chancellor in 
granting this injunction, but hold that the appointment 
of a receiver was premature, in view of the fact that no 
insolvency is charged, and that there is an intervening 
court before the promissory note falls due, as well as the 
power of the injunction now of force over the parties. 

Judgment affirmed, with directions. 


MOSES ws. WATSON. 


1. A bill in equity was brought by a married woman against a manu- 
facturing company, her husband as her trustee, two non-residents, 
and their attorney in Georgia. It alleged that stock of the company 
was held by her trustee, that he, without her knowledge, trans- 
ferred the certificate in blank to pay his own debts, that the transfer 
was to one of the non-residents, who has since transferred to the 
other, and the latter holds for his benefit or for his creditors, that 
their attorney had the certificate in his hands, and had notified the 
company not to pay dividends to her, although the certificate 
(which also contained power to transfer stock on the books) showed 
the trust on its face, thus interfering with her rights. The object of 
the bill was to enjoin the payment of dividends to the attorney, to 
have the certificate delivered up, her trustee removed, and a new 
certificate issued to her : 

Held, that the bill was not demurrable for want of equity, or for mis- 
joinder of the attorney with the company. 

. The superior court of the county of the company had jurisdiction, 
although the attorney lived in another county. 

. It appearing that one of the non-residents had died, and no repre- 
sentative of the estate being made a party, and the other had not 
been served, but that their attorney in this state, who was in pos- 
session of the stock certificate, had been served, there was no error 
in allowing the case to proceed to final decree. 
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Equity. Jurisdiction. Practice in the Superior Court. 
Before Judge CRAWFORD. Muscogee Superior Court. 
November Term, 1879. 


Mrs. Watson filed her bill, alleging, in brief, as set out 
in the first head-note and the decision. Moses pleaded to 
the jurisdiction, alleging that he was a resident of Fulton 
county, while the bill was filed in Muscogee. The plea 
was overruled. Hethen demurred to the bill for want of 
equity and because he was not connected with the relief 
prayed for against the manufacturing company. The de- 
murrer was overruled. Complainant suggested the death 
of one of the non-residents, and dismissed the bill as to 
him. It was also shown to the court that the other non- 
resident (the last transferee of the stock) had never been 
served, but that his attorney, Moses, who held the certifi- 
cate of stock, had been served. The court allowed the 
case to proceed to final decree, which was in favor of com- 
plainant. Defendant, Moses, excepted. 


R. J. Moses, by brief, for plaintiff in error. 


PEABODY & BRANNON, for defendant. 


JACKSON, Justice. 


This was a bill filed by Mrs. Watson against the Col- 
umbus Manufacturing Company, of Muscogee county, 
her husband as her trustee, and Brooks and Statesberry 
non-residents of this state, and Moses their attorney at 
law, a resident of Fulton county. It alleges that a cer- 
tificate of certain stock of the company, held by her hus- 
band as her trustee, is now in possession of Moses, as. 
attorney for the non-resident defendants, who has notified 
the company not to pay her dividends thereon; that the 
certificate of stock was transferred in blank by her hus- 
band without her knowledge and consent for his own in- 
debtedness to those parties ; that it showed on its face that 
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her husband held it in trust for her, and the prayer is that 
Moses, who holds the certificate thus transferred in blank 
and with power to transfer it on the books of the com- 
pany, be decreed to deliver up the certificate, and that the 
company issue another certificate to her in her own right 
on the removal of her trustee, for which she prays. To 
this bill Moses demurred, and the court overruled the 
demurrer. 

The grounds of demurrer are, that the party has a com- 
plete remedy at law as to Moses, by suing him in trover 
in Fulton county, and not forcing him to litigate in Mus- 
cogee, and that he is not connected with the company, or 
the prayer against it. 

1. We think that the bill has equity in it against both 
defendants, against the company, because it seeks to en- 
join the payment of dividends on the transferred stock, 
and the issue of new stock by it to the complainant, and 
against Moses, because he has the certificate, and by his 
notice has deprived complainant of the use of her stock; 
and that both are so connected that complete relief can- 
not be given without making both parties in equity. The 
parties that Moses represents are beyond the jurisdic- 
tion of the court; he has the certificate fraudulently 
transferred by the trustee, it will be in his hands a cloud 
on her title—to say the least—and she has the right in 
the same proceeding to remove it and get the unclouded 
stock transferred to her with a new certificate issued to 
herself—her trustee being removed, as she also prays in 
her bill. 

2. So also in regard to the plea to the jurisdiction. It 
was properly overruled; because substantial relief was 
prayed against the company in Muscogee, and therefore 
Moses could be brought there. 

3. Nor do we find that the court was wrong in permit- 
ting the complainant to proceed and have a final decree, 
when Brooks was dead and no representative of his estate 
made a party, and when Statesberry, being a non-resident, 
was not served. 





FEBRUARY TERM, 1880. 199 





ss Daniel vs. The State. 





The process of the court could reach neither Brooks’ 
representative nor Statesberry. Moses, their counsel, had 
the certificate in Georgia, in his possession; the subject- 
matter of the suit was here, and the decree for the com- 
plainant is right on the facts, which do not seem to have 
been contested. 40 Ga., 408; 27 Ga., 336; 55 Ga., 546; 
14 Ga., 342; 19 Ga., 130; Code, $3151. 

Judgment affirmed. 


DANIEL vs. THE STATE OF GEORGIA. 


1. Upon the trial of a criminal case, that certain witnesses heard a 
person other than the defendant say that he had committed the 
offense, is inadmissible. 

. Even though the magistrate had been allowed to testify as to the 
statement of the defendant at the committing trial, it could not have 


changed the result. 


Criminal law. Evidence. New trial. Before Judge 
WriGiT. Dougherty Superior Court. October Term, 


1879. 
Reported in the opinion. 
LEWIS ARNHEIM; D. A. VASON, for plaintiff in error. 


W. O. FLEMMING, solicitor-general, by D. A. RUSSELL, 
for the state. 


CRAWFORD, Justice. 


There were two several indictments against the plaintiff 
in error in the superior court of Dougherty county for 
simple larceny, the specific crime being cattle stealing ; he 
was found guilty in both cases, moved for a new trial in 
each, which was refused and he excepted. 

The two cases were heard in this court together, and 
the judgment therein will be so pronounced. 
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One of the grounds in each case relied upon by the de- 
fendant was, that he offered two witnesses, viz: Maly 
Johnson and Minerva Jenkins to prove that they had 
heard Henry Dixon say that he had stolen the steers for 
which the defendant was indicted, and that he was sharp 
enough to get out of it, which testimony was rejected by 
the court, and the defendant assigned that as error. The 
testimony in the record shows that the defendant, shortly 
after the loss of the property, had carried it to Albany 
and there sold it. 

1. The rule is too well settled to be disturbed, that the 
possession of stolen property immediately after it is 
stolen, puts upon the possessor the burden of proving that 
his was not a guilty possession. 

These witnesses were therefore offered to rémove this 
legal presumption of the defendant’s guilt, by showing 
that they had A/eard one Dixon say that he had stolen the 
steers. We are at a loss to see how, under any well de- 
fined or even loose principle of law, this testimony was 
admissible. To allow such hearsay as this to rebut and 
overcome so strong a legal presumption of guilt, would 
be about equivalent to holding that if the prisoner could 
get some one to say that he committed the crime for which 
the accused was indicted, and then offer witnesses to prove 
that they heard it said, then, in all such cases, it would be 
the duty of the jury to acquit. No court within our 
reading has so held, and this will not certainly be the first 
to establish such a precedent. 

2. Another, and a separate ground, taken in one of 
these cases is, that the court refused to allow the magis- 
trate presiding at the commitment trial to testify as to 
the statement made by the prisoner at that time. In 
preliminary trials the court shall always permit the 
defendant to make his own statement of the transaction. 
Whenever such statement is made it shall be reduced to 
writing and returned to the proper court with the papers. 
in the event of acommitment. Code, $4733. 
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When there is a statement, and this requirement of the 
statute is followed, it is “ the highest and best evidence as 
to what the defendant did state.” 54 Ga., 156. 

The court below may have rejected this testimony be- 
cause the statement was not reduced to writing as the law 
required, and that to allow it as offered, would have been 
giving the defendant an opportunity to introduce his own 
sayings in evidence to support his innocence. Be the 
reason whatsoever it may, the statement thus sought to 
have been introduced was, that he had received the stolen 
property from Dixon, and if admitted, could not have 
changed the verdict, which was right under the law and 
the evidence. 

Judgment affirmed. 


WILLIAMS & COMPANY vs. HART. 


1. On objection before sale, a levy would be held insufficient if made 
in the following terms: “I have this day levied the within 7. fa. 
on nine hundred acres of land as the property of James B. Hart, 
one of the defendants, said property being situated in, and in the 
vicinity of, Union Point, Greene county, Georgia,”—(Union Poin 
being an unincorporated village). But after sale has been made, 
and the rights of a purchaser have intervened, it should be left to 
the jury, under all the facts of the case, to say whether the levy was 
sufficient, and the 7. fa., with this entry upon it, should be allowed 
to go before them. 

. It is the duty of the sheriff to state in his entry of levy who is in 
possession of the property, and therefore his entry is evidence on 
that point; but it is not a part of his duty to state who died in pos- 
session, and if he volunteers to make such statement, it is not 
evidence of the fact. Such an entry would not relieve the plaintiff 
in 7. fa. of the onus proband. 

. The mere understanding of witnesses as to what was levied on and 
sold, without any statement of facts on which such understanding 
was based, was inadmissible. 

. So long as a debtor remains in possession of property which once 
belonged to him, and which his creditor is seeking to condemn as 
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fraudulently conveyed, his declarations, though made after he has 
parted with the formal paper title, may be given in evidence for the 
creditor against the claimant. It makes no difference that the 
claimant bought at a sheriff's sale, and not at private sale from the 
debtor. 

. Where counsel, in argument, goes outside of the testimony, it is the 
duty of the court, on objection made by opposing counsel, to settle 
the fact as to what was sworn to by the witness. A statement by 
the court that a witness said a certain thing, is not, in a legal sense, 
an expression of opinion as to the evidence. What is sworn is tes- 
timony ; what is truth deduced therefrom is evidence. 

. This case has not been fuily tried, so as to bring out and submit to 
the jury the whole truth on the issue of fraud, and therefore a new 
trial is ordered. 


Sheriff. Levy and sale. Evidence. Debtor and 
creditor. Fraud. Claim. Title. Practice in the Supe- 
rior Court. Before Judge LAWSON. Greene Superior 
Court. September Term, 1879. 


To the report contained in the decision it is only neces- 
sary, in connection with the third, fourth and fifth divis- 
ions, to set out the following, which were among the 
grounds of the motion for new trial : 

(1.) Because the court erred in admitting the following 
testimony of claimant, James F. Hart: ‘It (the sheriff's 
deed) was intended to cover the whole property. I under- 
stood that it was sold, and that the deed covered all the 
property.” (Other witnesses also stated their understand- 
ing.) 

(2.) Because the court erred in refusing to allow plain- 
tiffs’ counsel to prove by the witness, J. M. Mitchell, that 
defendant in 7. fa., J. B. Hart, two or three days after the 
sale testified about, said to witness: “I have the property 
now where I want it. It is worth $25,000.00—more than 
double the amount of the mortgages. Jimmie (meaning 
claimant) is a clever fellow, and will do what is right 
about it; he will divide out.” 

(3.) Because the court erred in refusing to allow plain- 
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tiffs’ counsel to read in evidence to the jury the deposi- 
tions of the witness, W. H. Snowden, the court ruling out 
the same upon the ground that the admissions of defend- 
ant in fi. fa. testified about by this witness were not 
evidence against the claimant. 

(4.) Because, while counsel for plaintiffs were arguing 
before the jury the facts in the case, and representing to 
them that a witness (Sibley) swore that the mortgage 
on the property in dispute was paid off by claimant by a 
portion of the property and the proceeds of the sale of a 
part of the balance, counsel for claimant interrupted the 
speaker and claimed that he was misstating the evidence; 
whereupon the court erred in saying in the presence of 
the jury that the witness swore that James F. Hart paid 
a portion of the mortgage debt with the homestead prop- 
erty and the balance in cash. 


M. W. Lewis & SONS; C. HEARD; JAs. L. BROWN; 
W. W. LUMPKIN, for plaintiffs in error. 


JNo. C. REED; JNO. C. HART, for defendant. 


JACKSON, Justice. 


An execution was levied upon a house and lot in the 
unincorporated village of Union Point, as the property of 
J. B. Hart & Son, defendants in execution; it was claimed 
by J. F. Hart, and on the trial, under the charge of the 
court, the jury returned a verdict for the claimant; the 
plaintiffs moved for a new trial, it was refused and they 
excepted. 

The motion is predicated on many grounds, and the 
question is, should it have been granted on either? 

1. The claimant bought land at a sheriff's sale, as the 
property of J. B. Hart, consisting of goo acres more or 
less, giving $100.00 therefor, subject to certain mortgages 
thereon, and the question is whether this house and lot 


now levied on was covered by that sale, and title thereto 
v 65—14 
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passed to the claimant. It is insisted that under the levy 
and advertisement then made, title to this house and lot 
now levied on in this case did not pass, because neither 
levy nor advertisement covered it in the description of 
the land given in them. The levy describes the land as 
follows: “‘I have this day levied the within f#. fa. on nine 
hundred acres of land, as the property of James B. Hart, 
one of defendants, said property being situated and lying 
in and in the vicinity of Union Point, Greene county, 
Georgia. September 30th, 1874. J. P. Jones, deputy 
sheriff.” The advertisement is as follows: “ At the same 
time and place, nine hundred acres of land, in the vicinity 
of Union Point, in said county, levied on as the property 
of James B. Hart, to satisfy a 7. fa. issued from Greene 
superior court, in favor of E. W. Marshall & Co. vs. 
James B. Hart. J. P. Jones, deputy sheriff.” 

The sheriff's deed to J. F. Hart followed the advertise- 
ment and not the levy, and an equitable plea was filed by 
claimant to reform it, so as to make it conform to the levy, 
and describe the nine hundred acres as “in,” as well as 
“in the vicinityof Union Point.” The following addi- 
tional entry disposing of the property was on the /. fa.: 
“Sold the property levied on by the within /. fa., the 
property of James B. Hart, to James F. Hart, for one 
hundred dollars, this 2d day of March,-1875. J. H. En- 
glish, sheriff.” 

To the equitable plea a demurrer was filed (all excep. 
tion being waived to making the sheriff a party at law to 
the equitable proceeding) on the ground that this levy was 
insufficient, and if reformed the deed would be insufficient 
still, and it would therefore be of no avail to reform it. 
To the execution and levy going to the jury and to the 
deed being admitted at all as evidence, objection was also 
made on the ground that the levy was insufficient to pass 
title to anybody to this house and lot in this village of 
Union Point. The demurrer was overruled and the exe- 
cution, levy and deed were all admitted as evidence, and 
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several grounds of the motion for the grant of a new trial 
are thus based on thé one point, was the levy sufficient 
to pass title to this house and lot in this village, though 
unincorporated, by virtue of a sale under it? My breth- 
ren think, and it is so ruled, that it is a question for the 
jury under all the facts, a purchaser having bought it at 
public sale; where the rights of.a purchaser intervene, 
they uphold it, but before sale and purchase all agreed 
that the levy would be insufficient. My own judgment 
would be that it is too vague and indefinite a description 
to pass title to any purchaser to a house and lot in the vil- 
lage. The only description is “nine hundred acres of land 
in and inthe vicinity of Union Point.” It is not even said 
that it was nown to be the property of James B. Hart. 
That such a description should authorize the sale of a 
dozen houses and lots, occupied by different families in a 
town, though unincorporated, as well as a plantation out- 
side the town, a steam saw-mill, etc., etc., would be, it 
seems to me, to open the door wide to all manner of fraud, 
and no man ought to buy under such a levy, improved 
lots and houses in the town, and expect to hold them. 
The statute, Code, $3640, declares that the officer making 
alevy “shall plainly describe the property levied on, and the 
amount of interest of defendant therein ;” and section 
3647 declares that in the “advertisement he shall give a 
full and complete description of the property to be sold, 
making known the name of the plaintiff and defendant, 
and the person who may be in the possession of such 
property.” How anybody could imagine that he was 
buying improved property occupied by tenants in a town 
under an advertisement of land “in the vicinity” of the 
town passes my comprehension, and how a levy on “nine 
hundred acres of land in and in the vicinity of a town” 
plainly describes houses and lots in the town, it is equally 
difficult for me to see. My brethren agree that it isa 
circumstance going to show fraud, but that it is for the 
jury to say whether or not the houses and lots were so 
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levied on and advertised as to convey title to the pur- 
chaser, while I hold that such a levy and advertisement 
cannot pass title at all so far as the improved lots, laid off 
and built upon and occupied in the town, are concerned. 

Under the ruling of this court the demurrer to the 
equitable plea was properly overruled, and the execution 
and levy and deed were properly admitted as evidence, 
the weight thereof being for the jury to pass upon on 
the question of fraud or no fraud between defendant in 
fi. fa. and claimant. 

2. The sheriff's levy on the house and lot inthe claim 
case now at bar, declared that James B. Hart died in pos- 
session of the land, and error is assigned that the court for 
that reason ruled erroneously in holding that the burden 
of proof was on the plaintiff in execution. The sheriff's 
entry is only evidence where he is empowered by law to 
make it, and it is thus a lawful entry. All parts of the 
entry which it is his duty to make are testimony of them- 
selves when it is proved that he made the entry; but no 
part, which he volunteered to make outside of official 
obligation to do so, is testimony. 

Therefore, it being his duty to say who was in posses- 
sion at the date of levy, and to advertise the fact, the 
entry might prove that fact of itself ; but when he went on 
to say that defendant died in possession some time before 
the levy, that was no evidence of that assertion. 

The plaintiff should have proven by the sheriff on the 
stand as a witness that Hart died in possession after the 
judgment, and then the oxus would have been cast upon 
the claimant. There was other proof to that fact after- 
wards, but the motion for a new trial on this point is not 
based on that proof but on the entry and the legal effect 
thereof. 

3. Inso far as the court admitted the understanding of 
witnesses as to what was levied on and sold without the'r 
stating facts on which such understanding was based, the 
ruling was illegal. FAzllips vs. Lindsay, this term, not yet 
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reported. So not the intention, but the fact of the thing 
levied on is evidence thereof. See Ford vs. Kennedy 
(decided this term). 

4. The testimony of Mitchell and Snowden was admiss- 
ible, and the court erred in withholding it. It was in 
proof that James B. Hart was still in possession of the 
property levied on, and while in possession said to Mitchell: 
“T have the property now where I want it. It is worth 
twenty-five thousand dollars, more than double the amount 
of the mortgages. Jimmy (meaning claimant) is a clever 
fellow and will do what is right about it. He will divide 
out ;”’ and to Snowden, on another occasion, he said that the 
mortgages were satisfied except three thousand dollars, 
or words to that effect. The claimant is the son of the 
defendant in ff. fa., and he had announced that the mort- 
gages were ten or twelve thousand or more on the day of 
the sale. In Oates vs. Brown, 59 Ga.. 711, it was ruled 
that “so long asa debtor remains in possession of property 
which once belonged to him, and which his creditor is 
seeking to condemn as fraudulently conveyed, the res geste 
of the fraud, ifany, may be considered as in progress, and his 
declarations, though made after he has parted with the 
formal paper title, may, by reason of the continuous posses- 
sion which accompanied them, be given in evidence for the 
creditor against the claimant.’’ The principle there an- 
nounced covers this case; for it can make no difference 
whether the fraud be at private or public sale, by the 
debtor or the sheriff, if the parties concoct the fraud, and 
the sale is to the prejudice of the creditor and for the 
advantage of the claimant. See also Denham vs. Kirk- 
patrick, last term, not yet reported. 

5. Where counsel, in arguing to the jury, goes outside 
of the testimony, it is the duty of the court, on objection 
made by opposing counsel, to settle the fact of what was 
said or sworn by the witness; and the statement by the 
court that the witness said a certain thing is proper, and 
is not, in a legal sense, the expression of an opinion as to 
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the evidence. What is sworn is testimony ; what is truth 
deduced therefrom is evidence. The judge must say, 
when there is dispute among counsel, what the witness 
said on the stand, and he is only prohibited from express- 
ing his opinion as to its truth or its weight. 

6. In the view taken by this court of the case as a whole, 
it must turn on the question of fraud or no fraud. The 
relationship between the parties, the character of the levy,,. 
advertisement, deed, and all the surroundings of the sale, 
the statement about the mortgages and their amount, and 
all said by defendant while in possession of the property, 
are matters proper to be considered and passed upon by 
the jury; and inasmuch as we all think that the case has 
not been fully tried so as to bring out and submit to the 
jury the whole truth on this issue of fraud, we reverse 
the judgment of the court below and award a new trial. 

Judgment reversed. 


HANCOCK vs. CLOUD. 


1. To suit on notes defendant pleaded as follows: The notes were 
given for the purchase money of certain land. This had been the 
property of one Cloud, deceased, whose administrator plaintiff was ; 
he had bought the land at his own administrator’s sale; defendant 
knew this fact, but did not know its legal effect when he bought, nor 
that his vendor had not paid for the land and had not settled with the 
heirs, nor that he was insolvent. Defendant has paid part of the 
purchase money, and offers to pay the balance if the sale to him be 
ratified and confirmed by the heirs, or to rescind and surrender up 
the land : 

Held, that this plea was properly stricken on demurrer, it not appear- 
ing that the securities on the administrator’s bond are insolvent, or 
that the defendant has been, or ever will be, disturbed in his enjoy- 
ment of the land. 

. Under the act of 1877, providing for the entering of cases after the 
regular return day, the clerk may certify in his certificate to the 
record the cause of the delay in transmitting the same, but a/zunde 
evidence is not admissible to show that such delay was caused by 
the excepting party, or his counsel, and that he was not, therefore, 
entitled to the benefits of this act. 
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Administrators and executors. Promissory notes. Con- 
tracts. Pleadings. Before Judge Crisp. Crawford Supe- 
rior Court. September Term, 1879. 


To the report contained in the decision, it is only neces- 
sary to add that, in support of the motion to dismiss, 
counsel for defendant in error offered to read a certificate 
made by the clerk some time after the date of his certifi- 
cate to the record, stating the cause of the delay in trans- 
mitting the papers. 


BACON & RUTHERFORD, for plaintiff in error. 
B. LESUEUR, for defendant. 
WARNER, Chief Justice. 


It appears from the record that Noah Cloud brought 
suit on two notes for $227.35, each against Jas. M. Han 
cock. Hancock filed his pleas that the notes were given 
for land formerly belonging to the estate of James Cloud ; 
that Noah Cloud was the administrator of James Cloud, 
and purchased the land at his (the administrator's) sale 
through one Causey, and then sold the land to Hancock, 
for which the notes sued on were given. Hancock has 
paid $340.00 cash for the land. At time of trade, Han- 
cock knew that Noah Cloud had purchased the land at 
his own administrator’s sale, but did not know the legal 
effect of such a purchase, and did not know that Noah 
Cloud had not paid for the land, and had not settled with 
the heirs of James Cloud; that Noah Cloud is insolvent ; 
Hancock did not know that Noah Cloud was insolvent at 
time of the trade. 

The plaintiff demurred to the defendant's plea, which 
. Was sustained, and the defendant excepted. 

Noah Cloud never made Hancock a deed. Hancock 
offers to pay balance of purchase money if the sale by the 
administrator to him be ratified and confirmed by the 
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heirs, and offers to rescind the trade.and surrender up the 
land. . | 

1. There was no error in sustaining the demurrer to the 
defendant’s plea on the allegations contained therein. It 
does not appear therefrom that the securities on the 
administrator's bond are insolvent, or that the defendant 
has been disturbed in any manner in the enjoyment of 
the land for which the notes were given, or that he ever 
will be. 

2. This case was brought here under the act of 1877, 
and a motion was made to dismiss it on the ground that 
the delay in not sending it up sooner by the clerk was 
caused by the act of the plaintiff in error or his counsel, 
and defendant in error sought to prove that fact by evidence 
aliunde the record. Whilst it would be competent for the 
clerk to certify in his certificate to the record the cause of 
the delay, in view of the provisions of the act of 1877, yet 
aliunde evidence of that fact cannot be received. 

Let the judgment of the court below be affirmed. 


BRANCH, SONS & COMPANY vs. PALMER. 


. While parol testimony is not admissible to vary the terms of a 
written contract, it is admissible to show the existence of a custom 
of the trade or business in which the contract was made, of such 
universal practice as to justify the conclusion that it became, by im- 
plication, a part of the contract. 

. The existence of such a custom is a question for the jury. 

. Where the contract was for 600 bales of cotton, to be delivered in 
different lots and at different times, if upon the shipment of the first 
lot the vendor had a right to draw for the amount so due, and his 
draft was not paid, he was not bound to carry out and complete the 
contract. 

. Asale of cotton for future delivery, where both parties knew that 
the vendor expected to purchase to fulfil his contract, and to put no 
skill, labor or expense therein, and none entered into the considera- 
tion thereof, but that it was a speculation on chances, would be 
illegal; but if the cotton was to be bought and delivered at once, 
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and skill, labor or expense entered into the contract, it would be 
valid. - 
5. The verdict was supported by the evidence. 


Evidence. Contracts. Custom. Verdict. Before 
Judge StImMons. Bibb Superior Court. April Term, 


1870. 


Branch, Sons & Co. sued Palmer. The declaration al- 
leged that he had contracted with them to furnish to 
certain parties in Liverpool certain cotton, to-wit: ‘The 
said Palmer on the twenty-eighth day of October, 1876, 
sold your petitioners three hundred bales of cotton of an 
average weight of five hundred pounds each bale, two hun- 
dred of said bales being good ordinary at 9} cents per 
pound, and one hundred bales being middling at 10% cents 
per pound; and on October 3 Ist, 1876, two hundred other 
bales of cotton—one hundred of which being good ordi- 
nary at 9} cents per pound, and the other hundred being 
strict good ordinary at 10 cents per pound; and on No- 
vember Ist, 1876, one hundred other bales of cotton, low 
middling, at to} cents per pound; all of said cotton was 
to be delivered free on board by the said Palmer for the 
price above stated.’”’ The breach alleged was that the 
price of cotton having risen, Palmer refused ‘to deliver 
the cotton, although he had possessed himself of it and 
was in the very act of delivering it under the contract, 
thereby compelling plaintiffs to buy other cotton at a 
higher price. 

The defendant pleaded the general issue, and that the 
contract was illegal because it was a mere speculation on 
chances—each party knowing that no skill or labor wasto . 
enter into it, but that the cotton was simply to be bought 
and sold asa speculation on future prices. 

On the trial it appeared that defendant shipped the 
first three hundred bales and drew on plaintiffs with bill 
of lading attached. This draft was dishonored, and there- 
upon defendant refused to deliver the three hundred bales 
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or to buy and deliver any more. The jury found for the 
defendant. Plaintiffs moved fora new trial on the follow- 
ing, among other grounds: 

(1.) Because the court admitted testimony to show a 
universal custom among cotton buyers of drawing with 
bill of lading attached as soon as cotton was delivered to 
the railroad. (Plaintiffs’ counsel insisted that the contract 
was in writing, and could not be varied by parol testi- 
mony.) 

(2.) Because the court refused to construe the contract. 
(The court stated to the jury that under the contract de- 
livery would have to be made at the places specified before 
payment could be demanded, unless there was such a 
custom of the trade as gave defendant the right to draw 
upon delivery to the railroad. He then defined the kind 
of custom which would by implication enter into the 
trade, and left the jury to say whether it existed or not.) 

(3.) Because the court charged as follows: “If the proof 
satisfies the jury that, under a universal usage or custom, 
Palmer had the right to draw on plaintiffs at sight, at- 
taching the railroad receipt for the cotton to the draft, 
the refusal or failure of plaintiffs to pay the draft on pre- 
sentation released Palmer from all liability to send forward 
the cotton against which the draft was drawn.” 

(4.) Because the court charged, in substance, that if the 
contract was for six hundred bales, and plaintiffs ought to 
have paid the draft for the first three hundred, but failed 
to do so, defendant was not bound to forward the remain- 
ing three hundred. 

(5.) Because the court charged that “if both parties 
were aware that Palmer expected to purchase to fill this 
contract, and to put no skill and labor or expense into the 
contract, and that the same did not enter into the consid- 
eration of it, but that the same was a speculation on 
chances, then it was an illegal contract.” 

(6.) Because the verdict was contrary to law and the 
evidence. 
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The motion was overruled, and plaintiffs excepted. 
For the other facts see the decision. 


BACON & RUTHERFORD, for plaintiffs in error. 
LANIER & ANDERSON, for defendant. 


JACKSON, Justice. 


This suit was brought to recover damages from Palmer by 
Branch, Sons & Co. for failure to deliver cottons purchased 
by the latter from the former. Under the instructions. 
of the court, the jury found for the defendant, and a mo- 
tion for a new trial being refused to plaintiffs, they bring 
their case to this court. 

1. The defendant refused to deliver 300 bales of cotton 
already bought and shipped, and to buy and deliver any 
more because plaintiffs dishonored his draft on them in 
Augusta, the defendant being a resident of Macon, for 
fourteen thousand dollars, which he had drawn on them 
on account of the 300 bales so bought and shipped on 
board the cars at Macon. The contract is in the form of 
letters between the parties, and the cotton was to be de- 
livered “free on board’’—‘“F. O. B.” being the initials 
used. It was to be sent to different ports— such as 
Charleston, Port Royal, etc., etc. The draft was drawn, 
with bill of lading attached, when the cotton was shipped 
on the cars, and the court allowed evidence to show that 
such was the universal custom of the trade. The plain- 
tiffs objected and excepted thereto, and also tg the charge 
of the court to the effect that if such was the custom the 
draft should have been paid by Branch, Sons & Co., unless 
the words of the contract took this case altogether out of 
the custom. 

Without going into the common law or our sister states. 
for the law on this subject, it is enough to refer to our 
own Code, which embodies the substance of the common 
law as construed by our own earlier decisions on the doc- 
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trine in respect to customs of this sort, and the effect 
thereof upon contracts. Section 4 of the Code declares, 
under paragraph 1, which is on the subject of ‘ Laws of 
force in this State,”’ that ‘‘ The custom of any business or 
trade shall be binding only when it is of such universal 
practice as to justify the conclusion that it became by im- 
plication a part of the contract.” So that it will be seen 
that the custom of a trade is admissible, not as ordinary 
parol evidence, but as law—entering into the contract just 
as any other law does. It is not dependent on the rule that 
parol evidence is inadmissible to vary a writing, nor incon- 
sistent therewith, but upon the ground that the law makes 
the custom part of the contract, and when the custom is 
so universal as to become the law of the trade, it becomes 
by implication a part of the contract, and the contract is 
to be construed thereby just the same as if it had been 
inserted therein. Of course, custom can only be proved 
by word of mouth from the men engaged in the business, 
and evidence thereof is necessarily in parol, but it stands 
on quite a different footing from parol evidence of one 
standing by when a written contract is made, and who un- 
dertakes by his uncertain memory to add to or vary the 
thing set down in black and white at the time the contract 
was made. 

We think, therefore, that the court was right to admit 
the evidence and to charge the jury thereon to the effect 
above indicated and as set out in the record. 

2. Whilst it is the duty of the court to construe a writ- 
ten contract, whether exhibited by one or by twenty letters, 
yet whether the custom is established or not by proof is 
matter for the jury, and therefore the court was right to 
submit the question to the jury, especially as it appears 
to us by no means clear exactly what these parties meant 
by the words and symbols used in the trade, and ordinary 
parol explanation, as well as the custom of the cotton 
trade, was essential to decipher and understand them. 

3. The plaintiffs contend further that there were several 
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contracts for cotton, and not one contract, and that there- 
fore the court erred in its charge that defendant had the 
right to decline to buy further for plaintiffs after the dis- 
honor of his draft. In the view we take of the case, the 
contract, as a whole, is one. It is so declared on by the 
plaintiffs. It branches out in different specifications, but 
being sued as one, and springing from one source, the 
various specifications should be construed together. It 
was an agreement on the part of Palmer to buy for 
Branch, Sons & Co. as the latter gave him orders, and as 
specifications and prices suited. Evenif in some respects 
the contracts may appear several, yet they are depend- 
ent—dependent covenants—promises resting on mutual- 
ity—and to be kept if both sides are faithful to the re- 
spective undertakings. Palmer was dependent upon 
Branch, Sons & Co. for money to buy, just as the latter 
were dependent on their Liverpool correspondents for 
larger funds for their more extensive purchases. There- 
fore, when his draft was dishonored, he had the right to 
refuse longer to carry out any part of the contract to buy ; 
because he. could not tell when another draft, with the 
proceeds of which he expected to meet his bank account 
at home, would be dishonored too. 

So that we think the court submitted the law on this 
point fairly and fully to the jury. 

4. In respect to the legality or illegality of the contract 
on the subject of futures, the court put the question also 
substantially right before the jury. The charge was in sub- 
stance, that if the cotton was a sale by Palmer to plaintiffs 
to be delivered at a future day, or that both parties knew 
that Palmer expected to purchase to fill this contract, and to 
put no skill, labor or expense therein, and none entered into 
the consideration thereof, but that it was a speculation on 
chances, then the contract would be illegal; but on the 
other hand, if the cotton was to be bought immediately 
and delivered when bought, and defendant’s skill and labor 
entered into the contract, thus to be at once carried out, 
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then it was legal. This charge is the substance of section 
2638 of our Code, and of course must be law. 

Law and facts so entered into the question that the 
court properly left it to the jury. Code, §2754. 

5. The exceptions based on refusals to charge as re- 
quested are controlled by the points already ruled; the 
evidence is sufficient to support the verdict, and the pre- 
siding judge approved the finding; therefore, as often 
ruled, we do not interfere. 

Judgment affirmed. 


MADDOX vs. THE COUNTY OF RANDOLPH. 


1. A motion to dismiss because the plaintiff, by his pleadings, showed 
no good cause of action, may be made at any time. 

2. Where damage is claimed from a county because of injuries sus- 
tained by the falling of a bridge on which plaintiff was riding, the 
declaration must show that the claim sued for had been presented 
to the ordinary for auditing within twelve months from the time of 
ithe injuries. The auditing referred to is not confined to any par- 
‘ticular class of claims, but is applicable to all. 


Practice in the Superior Court. Motion. County 
Matters. Pleadings. Before Judge WRIGHT. Randolph 
Superior Court. November Term, 1879. 


Reported in the opinion. 


JOHN T. CLARKE & SON; WILLIAM HARRISON, for 
plaintiff in error. 


ARTHUR HOop, Jr.; L. S. CHRISTIAN, for defendant. 


CRAWFORD, Justice. 


The plaintiff in error brought suit against the county of 
Randolph to recover damages for injuries sustained by 
the falling of a “bridge over which he was riding in said 
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county. The defendant pleaded the general issue at the 
first term of the court, and at the trial term the statute of 
limitations. After the parties had announced ready, 
counsel for the defendant demurred to the declaration on 
the ground that it did not allege that the claim sued for 
had been presented to the ordinary for auditing within 
twelve months from the time of the injuries, it appearing 
in the declaration that the injuries occurred on the fifteenth 
day of July, 1876, and that suit was brought October 
isth, 1877. The court, after argument had, dismissed the 
suit, and the plaintiff excepted. 

1. All objections appearing upon the face of the declar- 
ation which would not be good in arrest of judgment 
should be taken advantage of at the first term, and a de- 
murrer should have been taken at that time to have 
brought the defendant within the rule of court, and as 
that term had passed and the general issue been filed, this 
was a defence more appropriate to plea than motion. 
Yet after the ruling by the court there was no motion to 
amend, and no pretense that the claim had been presented 
within the twelve months which the court held to be nec- 
essary. So that although it was called a demurrer, yet it 
was a motion to dismiss the case because the plaintiff, by 
his pleadings, showed no good cause of action, and this 
motion may be made at any time. 

2. The question then is, was the defendant liable unless 
this claim was presented to the ordinary within twelve 
months from the time it occurred ? 

Every county is made a body corporate, endowed with 
the exercise of many rights and privileges, as well as 
charged with many obligations and responsibilities. Being 
a body corporate, the law has ‘declared how and in what 
manner its business with the public shall be conducted, 
how the public may deal with, how arrive at a settlement, 
how sue, how serve, and when the claims must be presented. 
The justices of the inferior court were originally charged 
with the management of the financial affairs of the county ; 
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the law required them to audit all the claims against their 
respective counties; every claim, or such part thereof as 
was allowed, was to be registered and the clerk was to 
give the claimant an order on the county treasurer for the 
amount. There was, however, one limitation in their 
favor, which was that “all claims against them must be 
presented within twelve months after they accrue or be- 
come payable, or the same are barred.” 

The general law now is, that the functions of those jus- 
tices are performed by the ordinary of each county, who 
audits and allows every claim, or such part thereof as he 
may allow, and gives an order on the county treasurer for 
the same, but the bar of the statute attaches as before 
after the twelve months have elapsed. 

It was insisted on the argument that this was not such 
a claim as could be audited, and therefore the law did not 
apply. Why not audit—that is “examine and adjust” 
the damage? What was the injury? how long was the 
plaintiff confined from it ? how long unable to pursue his 
usual avocation? what his physicians’ bills, medicine, etc. ? 
These were all elements entering into this claim. Even 
if this, however, be insufficient, a conclusive answer thereto 
is, that the law makes no distinction between the differ- 
ent classes of claims, but says a//, and this must necessa- 
rily be included. 

This ruling is consistent also with a sound public policy 
in reference to claims that are made against the counties ; 
their business is managed and controlled by officers who 
are chosen for short periods of time, and to allow delays 
until those who were in office, and who had knowledge of 
all the facts surrounding the claims have been displaced 
by others who know nothing of them, or of the witnesses 
whose testimony would protect the county, would be to 
give to the claimants such an advantage as would be un- 
just and improper. 

Judgment affirmed. 
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NIX ws. COLLINS. 


1. A plaintiff in ejectment or complaint for land must show title in 
himself ; he cannot rely on the weakness of defendant's title. 

2. In complaint for land a plaintiff cannot rely upon estoppel to pre- 
vent defendant from disputing his title. If he seeks to recover on 
an equitable title, he should set it up by equitable pleadings. 


Ejectment. Estoppel. Before Judge SPEER. Camp- 
bell Superior Court. August Term, 1879. 


Collins brought complaint for land against Nix. The 
tract consisted of parts of three land lots in Campbell 
county, viz: Half of land lot 78, half of lot 46, and one 
acre of lot 19. The chain of title relied on as to the last 
two parts of lots was as follows: Deed from James Gib- 
son to Duncan Worthan, dated October 16th, 1847; deed 
from B. W. Cochran to W. S. Zellars, dated January 14th, 
1871; deed from W. S. Zellars to plaintiff, dated March 
1oth, 1873. As to the part of lot 78, the claim was this: 
Deed from J. S. Cook to J. W. Thomas and W. P. Davis, 
dated September 23d, 1869; deed from Thomas and Davis 
to Levi Ballard, dated December 26th, 1870; deed from 
Ballard to plaintiff, dated March 1oth, 1873. 

Plaintiff insisted that defendant was estopped from de- 
nying his title, because he had induced plaintiff to take it, 
the transaction being virtually a loan to defendant and a 
taking of title for him by plaintiff until the payment of 
money loaned by plaintiff to obtain it and to pay off cer- 
tain 7. fas.; also because defendant told plaintiff that the 
title came through Cochran and Ballard, and were good. 

The jury found for the plaintiff. Defendant moved for 
a new trial, which was refused, and he excepted. 


JOHN S. BicBy; L. S. RoAN; Jas. T. SPENCE; H. 
C. PEEPLEs, for plaintiff in error. 


THOMAS W. LATHAM, for defendant. 
v 65—15 
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WARNER, Chief Justice. 


The plaintiff brought his action against the defendant 
in the statutory form to recover the possession of certain 
lands therein described. On thetrial of the case the 
jury found a verdict for the plaintiff for the premises in 
dispute. A motion was made for a new trial on the 
grounds therein stated, which was overruled, and the de- 
fendant excepted. 

1. It appears from the evidence in the record, that the 
plaintiff offered in evidence a deed from Gibson to Wor- 
than, and a deed from Cochran to Zellars, and a deed from 
Zellars to Collins, the plaintiff, as evidence of his legal 
title to the land sued for, and the question is whether the 
plaintiff showed such a legal title to the land in himself 
as would entitle him under the law to recover the posses- 
sion of it from the defendant? In our judgment he did 
not, inasmuch as the plaintiff was bound to recover upon 
the strength of his own title, and not upon the weakness 
of the defendant’s title. 

2. It was insisted, however, in view of the facts of this 
case as disclosed in the record, that the defendant was 
estopped from denying the plaintiff's title to the land. 
However that might have been, if the plaintiff had insti- 
tuted an equitable proceeding to obtain his just rights in 
view of the peculiar facts of the case, instead of suing 
for the land upon his alleged legal title, we express no 
opinion, but we reverse the judgment on the ground that 
the plaintiff did not show such a legal title to the land in 
dispute as entitled him, under the law, to recover the pos- 
session of it from the defendant in an action of eject- 
ment. 

Let the judgment of the court below be reversed, 





FEBRUARY TERM, 1880. 


Haywood vs. Lewis, executor. 


HAYWOOD vs. LEWIS, executor. 


. The mere ex farte making of a writing by a debtor, in which he 
conveyed to his creditor certain property, whether as payment or 
security, is not sufficient to effect a discharge of his surety, it not 
appearing that the writing was delivered to the creditor, or that he 
ever received the property. 

. If an intestate had paid notes in his lifetime, the presumption is 
that he would have taken them up. Nor is it overcome by the 
proof in this case. It is true that the notes were in the hands of 
L., who was one of the administrators; but he was also the execu- 
tor of another estate in right of which he held the notes, and was 
proceeding to enforce them against the indorser, who was his co- 
administrator. 

. In such a case, the defendant insisting that plaintiff had himself re- 
ceived money from the estate and paid off the notes since the death 
of intestate, perhaps it would be proper to admit in evidence re- 
ceipts for money given by plaintiff to an agent in charge of part of 
the estate; but the rejection of such evidence will not necessitate a 
new trial if plaintiff admits the receipt of the money and relies only 
on its proper application to other purposes. 

. Where a plea only sets up the right to recover usury paid on the notes 
in suit, the court did not err in limiting the jury to an allowance of 
such usury, although usury may have also been paid on other notes 
between the same parties. 


Principaland surety. Promissory notes Presumptions. 
Administrators and executors. Interest and usury. Plead- 
ings. Charge of Court. Before Judge FLEMING. Chat- 
ham Superior Court. May Term, 1879. 


John N. Lewis, as executor of Spivey, sued Alfred 
Haywood and himself, as administrators of Joseph M. 
Haywood, deceased, and Alfred Haywood, as indorser, 
on three promissory notes made by Joseph M. and in- 
dorsed by Alfred. These notes are thus described : 
Dated June gth, 1870, payable at 60 days, for - $1,200 00 

: “20th, 1870, 7 30 - - 1,500 00 

“Aug. Ist, 1870, 7 60 * - 1,300 00 

At the trial the suit was dismissed as to the estate of - 





Haywood vs. Lewis, executor. 


Joseph M. Alfred pleaded—first, payment by Joseph M. 
Secondly, payment by the administrators. Thirdly, usury. 
Fourthly, the acceptance by plaintiff, Lewis, of a convey- 
ance of property made to him by Joseph M. in satisfaction 
of the debt, and a release in consideration thereof. 
Fifthly, the receipt by plaintiff, Lewis, from Joseph M., 
of a conveyance of property as security for the notes sued 
on, and the failure of Lewis to record his conveyance and 
to possess himself of such property, whereby the prop 
erty became unavailable as security and the risk of the 
surety was increased, and that the plaintiff took the notes 
with notice of these things and after maturity. 

On the trial, it appeared that the decedent did execute 
the instrument mentioned in the last two pleas, but after- 
wards put it away among his private papers; and there 
was no evidence that he ever delivered it, or that Lewis 
received the property. On the contrary, after the death 
of the decedent, the administrators managed the barber- 
shop as part of the estate (it being a part of the property 
mentioned in the instrument). Lewis, executor of Spivey, 
had numerous notes in his hands against Haywood, before 
the death of the latter. At various times Lewis received 
money from Haywood, amounting to some $22,000.00; 
but he testified that he applied this to other claims, there 
being no instructions as to application. 

Defendant offered to introduce in evidence the entries 
in a book produced by one Bender, who was clerk in charge 
of the barber-shop. They showed receipts of money from 
him by Lewis, and were in the hand-writing of the latter. 
They were rejected. 

The court, in its charge, restricted the consideration of 
the jury on the subject of usury to the notes sued on, 
and excluded from their consideration any usury which 
might have been paid on the other notes, there being 
evidence on that subject. The jury found for the plain- 
tiff $3,677.70 with interest from May 1oth, 1873. Defend- 
ant moved for a new trial, on the following among other 


grounds: 
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(1.) Because the court ruled out, when offered in evi- 
dence for the defendant, entries in a book proved to be 
in the hand-writing of John N. Lewis, of cash received 
by said Lewis, headed “Amounts received from Henry 
Bender on account barber-shop,” and amounting to $10,- 
248.20. . 

(2.) Because the court charged the jury as follows :— 
“Only usury received on the notes in suit on which the 
defendant is indorser, can be pleaded to the suit, and 
only goes to the extent of the excess of the interest. 
The indorser is bound to pay the principal and legal in- 
terest.” ‘‘Usury paid by J. M. Haywood on other and 
independent contracts to which the defendant, A. Hay- 
wood, was not a party, cannot be pleaded as a set-off to 
this action.” ‘ Usury paid by by J. M. Haywood in his 
life-time on other and independent contracts (if the jury 
find that usury was paid) cannot be set off in this action 
in reduction of this debt.” [Some point was made as to 
the different notes being one connected transaction or 
series of transactions, but it is unnecessary to set out the 
evidence on that subject. ] 

(3.) Because the verdict is contrary to law and evidence. 

The motion was overruled, and defendant excepted. 


JOHN M. GUERRARD, for plaintiff in error. 


WILLIAM U. GARRARD; J. R. Saussy, for defendant. 


JACKSON, Justice. 


Lewis, as executor of Spivey, sued himself and Alfred 
Haywood as administrators of Joseph M. Haywood, and 
Alfred Haywood as indorser, on three promissory notes, 
made by Joseph M., payable to the order of Alfred and 
indorsed by him, one for $1,200.00, dated June the oth, 
1870, and payable at sixty days, one for $1,500.00, dated 
June the 2oth, 1879, and payable at thirty days, and the 
other for $1,300.00, dated August the Ist, 1870, and paya- 
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able at sixty relies At the trial the suit was dismissed as. 
to the estate of Joseph M., and proceeded against Alfred 
Haywood as indorser alone. He pleaded first, payment 
by Joseph M. in life; secondly, payment by the adminis- 
trators; thirdly, usury; fourthly, the acceptance by 
Lewis, the plaintiff, of a conveyance of property from 
Joseph M., in satisfaction of the debt, anda release in 
consideration thereof; and fifthly, the receipt by Lewis 
of a conveyance of property as security for the notes. 
sued on, and the failure of Lewis to record that convey- 
ance and take possession of the property, whereby it be- 
came unavailable, and the risk of Alfred was increased 
and he discharged, and Lewis took the notes after ma- 
turity and with notice. 

The jury found for the plaintiff $3,677.70, with interest 
from May toth, 1873, and thereupon Alfred Haywood, 
the only defendant left, moved for a new trial on sundry 
grounds. The motion was overruled on all of them, and. 
he excepted. 

The case of the plaintiff was made out when he pro- 
duced the notes with the indorsement of defendant 
thereon, and it was the duty of the jury to find for him. 
the amount therein set out, unless defendant showed a 
legal reason to the contrary. This he attempts to do by 
five pleas, and he must offer the proof to support them. 

1. The fourth and fifth are not supported, because there- 
is not a scintilla of evidence that the conveyance was ever 
delivered to the plaintiff, Lewis, by Haywood, or the prop- 
erty mentioned therein turned over to him. Therefore 
these notes could not have been satisfied by the property 
which Lewis never received, nor could any conduct of his: 
in failing to record the conveyance which was never deliv- 
ered to him, have increased the indorser’s risk. Unless. 
ke got possession of it he could not record it. So there 
is nothing in the defense set up in the fourth and fifth. 
pleas. 

2. If the intestate had paid the notes in money in his life- 
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time, the presumption is that he would ton telied ‘eu 
up ; nor 7x this case is that presumption rebutted by the fact 
that Lewis, the plaintiff, as executor of Spivey, is also 
administrator, or was administrator of Joseph M. Hay- 
wood, for Alfred Haywood, the defendant, was, and is, 
also administrator on that estate. Both plaintiff and de- 
fendant occupy the same position in respect to Joseph M’s 
estate, being co-administrators. The presumption, there- 
fore, is that said notes being in the hands of Lewis, exec- 
utor of Spivey, are the property of that estate, and stand 
open and unpaid. Has this presumption been removed 
by the proof? If the jury believed Lewis, and they had 
the legal power to believe him, he shows how all the 
money he received from Joseph M. in life was applied to 
other notes in his possession , and as Joseph M. gave him 
no instructions to apply the $22,000.00, which he did from 
time to time receive, to any particular notes, he had the 
legal right to apply the money where he saw fit to make 
the payment. We do not see, therefore, why the verdict 
on the first plea (of payment in Joseph M’s lifetime by 
him) is not sustained by the proof that these three notes 
were not paid by him when in life. 

3. But it is said that the administrators paid them after 
Joseph M’s death. The defendant, Alfred Haywood, was 
one of these administrators. He was sworn as a witness 
in the case, and did not swear that he paid them, or any 
part of them. The only other administrator is the plain- 
tiff, Lewis, who was also a witness, and testified most 
positively that he did not pay them, or any part thereof, 
but that they stood open and unpaid. There is, there- 
fore, no evidence directly showing that either adminis- 
trator paid them, and the second plea is not sustained by 
the proof. 

But on this plea it is argued that error was committed 
by the court in ruling out the entries in a book produced 
by Bender, the clerk or manager of the barber-shop and 
store after Joseph M. Haywood’s death, which entries 
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showed receipts of money from time totime from Bender 
by Lewis, in Lewis’ handwriting, and it is insisted that 
this testimony should have gone to the jury. Theentries 
were rejected by the court below, because these matters 
were embraced in the returns made by the administrator 
to the ordinary, and the moneys so received were there 
accounted for. Perhaps it would have been better had 
the entries been admitted in evidence, but we cannot see 
how their rejection hurt the defendant. It was not dis- 
puted that the moneys were received by Lewis as admin- 
istrator ; but he swore that all were returned and accounted 
forin the returns ; the defendant was co-administrator, and 
the returns were his, too; it was his duty to see to it 
that they were properly made, and that the co-adminis- 
trator properly applied the funds; and if it had not been 
done by him, it is not easy to see how Spivey’s estate 
ought to suffer thereby. But Lewis swears that these 
items are all accounted for, and Alfred Haywood produces 
nothing and swears nothing to the contrary, though he 
was co-administrator and had equal opportunities both of 
knowledge and of management of the joint business. 

4. This leaves but one other plea, to-wit: the plea of 
usury. It is insisted that by the application of the usu- 
rious interest received by Lewis for the Spivey estate to 
the principal and legal interest of the notes, they would 
be paid off, or largely reduced. The jury did allow some 
reduction therefor. The charge of the court restricted 
their consideration of usury to the notes sued on—it con- 
fined the application of usury paid by Joseph M.. Hay- 
wood in life on these notes to these notes—excluding from 
their consideration all which had been paid on other notes 
of which the record shows a long list. By reference to 
the plea of the defendant, Haywood. it will be seen that 
the charge of the court gave him all the usury which his 
plea asked for. That plea is that “plaintiff has from 
time to time charged and received as interest on the 
sums of money in satd declaration mentioned, interest at 
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usurious rates, to-wit: at the rate of two per centum 
monthly or some other large amount, since the date of 
said causes of action in satd declaration specified.’ The 
plea itself, therefore, confines the investigation to the 
usury paid on the notes specified in the declaration, and 
it would have been error in the court to allow other 
usury under that plea. The defendant is bound to set 
forth his cause of defense plainly and distinctly, and the 
rule is more stringent perhaps in matters of usury than in 
other defenses. It is universal, however, in its application 
to all pleadings since the act of 1799, in this state. 

In this view, it becomes unnecessary to consider the 
points made in regard to these notes being separate and 
distinct from others in the plaintiff's hands, or linked with 
them in one transaction, so as to have usury on any of 
the rest allowed on these, and applied pro ¢anto to their 
extinguishment. 

Whether the court was right or wrong on these ques- 
tions in the charges made, or modified, or refused, as 
questions of law on a case made by the pleadings, it is 
enough that this plea only makes the one defense that 
the usurious interest paid on these notes has not been cred- 
ited on them; and this usury the charge directed the jury 
so to credit as asked for by the plea. The defendant got 
what he asked; he ought not to claim more. 

The questions of fact, the ciphering and the calcula- 
tions, have been made by the jury—the law applicable to 
the pleadings has been correctly given on all matters 
vital to the issues made, the presiding judge approves 
what has been done by the jury, there is evidence to sup- 
port their finding, and his approval thereof, and the judg- 
ment is therefore affirmed. 
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THE COTTON STATES LIFE INSURANCE COMPANY vs. 
CARTER. 


Whilst it is well settled that all previous negotiations concerning a 
contract, when the same is agreed upon and concluded, are merged 
in the written instrument, and that parol proof is inadmissible to 
add to, vary or take from, the writing, yet when an action was 
brought alleging that there was a contract between the plaintiff 
and the defendant which the paper should have contained, but did 
not, and praying that it might be reformed so as to express the real 
agreement, or if it should be made to appear that none was ever 
mutually entered into, that then the defendant should be decreed to 
refund the money which the plaintiff had paid under a mistake as 
to the existence of a subsisting contract, parol and written testimony 
covering the negotiations antecedent to the writing, was admissible 
to show what the real agreement was, or that there never was any 
agreement upon which the minds of the parties met. 


Contracts. Evidence. Before Judge MCCUTCHEN. 
Whitfield Superior Court. April Term, 1879. 


Reported in the decision. 


SHUMATE & WILLIAMSON, for plaintiff in error. 


Jounson & McCamy, for defendant. 


CRAWFORD, Justice. 


Samuel M. Carter had a policy of insurance on the ten 
year plan in the Southern Life Company, which failed 
after he had paid seven annual premiums thereon; a 
negotiation sprang up between himself and an agent of 
the Cotton States Company for his insurance with that 
company on the same plan, which resu'ted in his taking a 
policy and paying one cash premium on thesame. When 
the second was about falling due the agent of the com- 
pany notified him of the fact, and this led to an examina- 
tion of the policy itself, when it was found, as he claimed, 
to be wholly different from the real contract made and 





FEBRUARY TERM, 1880. 229 





The Cotton States Life Insurance Co. oe. Carter. pi 


company insisted that it was just as it was made and 
agreed to. The failure to settle the dispute resulted in 
the present litigation. Carter brought his suit to reform | 
the contract as defined by the policy, and to make it 
speak the bargain as it was made, and as he understood 
it to have been made, and if this could not be done, then 
to declare the same void as made fraudulently or by mis- 
take, and to refund to him the money which he had paid 
to the company. 

By the consent of the parties it was agreed to submit ™! 
the questions of fact as well as of law to the judge with- 
out the intervention of a jury, and under the evidence he 
found the contract void, and decreed that the money 
should be refunded. During the progress of the trial the 
defendant made objections to the admission of certain 
testimony offered by the plaintiff, which were overruled 
by the court, and the defendant excepted. 

To the finding upon the facts, and the decree rendered 
thereon by the court, the defendant further excepted, and 
now assigns the same as error. 

The testimony which was admitted and to which objec- 
tion was made and overruled was, first, that of Carter, the 
plaintiff; next a letter written by I. W. Avery, an agent 
of the company, to Carter, and some other evidence, all 
of which was about, but anterior to, the written contract. 
The ground of the defendant’s objection was, that every- 
thing which was said or written before the execution of 
the contract was presumed in law to have beer merged in 
the writing, and could not be contradicted or varied by 
parol proof. The exception taken to the finding and 
decree was, that the former was not supported by the 
evidence, and the latter was unauthorized by the law. Re. 2 

Nothing is better settled than the principle that all N< 
previous negotiations concerning a contract, when the 
same is agreed upon and concluded, are presumed to be 
merged in the written contract. And it is equally well 


entered into between himself and the company, whilst na 


4 
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(settled that parol proof is inadmissible to add to, take 
from or vary, a written contract; and whenever the con- 
tract itself is sued upon, these principles apply and govern 
in the absence of an allegation of fraud, accident or mis- 
take in the execution thereof. But the case before the 
judge below was not upon the enforcement of this con- 
tract by the Cotton States Company against Carter; it 
was a suit by Carter, alleging that there was a contract be- 
tween the company and himself, which this paper should, 
but did not contain, and praying that it might be reformed 
so as to express that contract. But if it should be made 
to appear that none was ever mutually agreed upon, that 
then the company should be decreed to refund the money 
which he had paid under a mistake as to the existence of 

subsisting contract. 

4 Such suits are recognized and enforced by the law, are 
often resorted to, and the real question to be tried is, 
what was the contract? The burden is upon the party 
attacking the writing, and he must bring proof sufficient 
to overthrow it, but to exclude all testimony and hold 
that because it was in writing it must not be changed, 
would be to deny relief in cases where it has always been 
granted. The very issue made demanded the admission 

of the evidence, and the court did right in ruling it in. 
he testimony on the part of the plaintiff was sufficiently 
strong to warrant the finding. That there was ever.a 
contract which had the assent of both parties does not 
appear by the proof; the plaintiff evidently thought that 
his policy with the Southern Life Company, with its seven 
annual premiums paid upon it, left only three more to be 
paid to the Cotton States Company; whilst that company 
intended to accept the old policy for the increased risk of 
insuring him at the age of fifty years, as though he were 
but forty-three, and to be paid ten annual premiums as of 
one at that age. The decree was but the legal conse- 
quence of the finding on the facts, and the judgment must 

\be affirmed. 
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THE MAYOR AND COUNCIL OF THE CITY OF COLUM-— 
BUS vs. FLOURNOY & EPPING e7¢ ai. 


An ordinance of a city assessing “on all gross sales of cotton on com- 
mission, by warehousemen, factors, etc., one-tenth of one per cent.,” 
was in conflict with the act of 1873, which provided that municipal 
corporations of this state shall not levy or assess a tax on cotton, or 
the sales thereof ;” and injunction was properly granted to restrain 
the enforcement thereof. 


Injunction. Municipal Corporations. Before Judge 
BuTT. Muscogee County. At Chambers. April 13th, 1880. 


It is only necessary to add to the report contained in 
the decision that Flournoy & Epping e¢ a/., filed their bill, 
against the mayor and council to enjoin the enforcement 
of the ordinance of the city of Columbus assessing one- 
tenth of one per cent. ‘on all gross sales of cotton on 
commission, by warehousemen, factors,” ete. The injunc- 
tion was granted, and defendant excepted. 


W. F. WILLIAMS; PEABODY & BRANNON, for plaintiff 
in error. 


BLANFORD & GARRARD, for defendants. 
WARNER, Chief Justice. 


This was a bill filed by the complainants against the 
defendant with a prayer for an injunction on the allega- 
tions contained therein. Thechancellor, after hearing and 
considering the same, granted the injunction prayed for. 
Whereupon the defendant excepted. 

The only question involved in this case is the legal val- 
idity of the following tax ordinance passed by the de- 
fendant, to-wit: ‘‘On all gross sales of cotton on com- 
mission, by warehousemen, factors, etc., one-tenth of one 
per cent.” By the first section of the act of 1873, it is 
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declared “that from and after the passage of this act 
municipal corporations of this state shall not levy or as- 
sess a tax on cotton or thesales thereof.” The defendant 
is a municipal corporation of this state, and by its ordi- 
nance has levied a tax on all of the gross sales of cotton 
made by the complainants on commission as warehouse- 
men, factors, etc. This is not a tax on the business of 
the complainants as warehousemen or factors, but it is a 
specific tax on all gross sales of cotton made by them on 
commission, which the first section of the act of 1873 
expressly prohibits the defendant from doing, and there- 
fore the ordinance is in violation of that act. 
Let the judgment of the court below be affirmed. 


LUDDEN & BATES vs. MORROW. 


The evidence being conflicting, and no error of law complained of, this 
court will not interfere with the discretion of the court below in 
refusing a new trial. 


Verdict. Newtrial. Before Judge HILLYER. Clayton 
Superior Court. March Term, 1879. 


Reported in the decision. 
Jas. T. SPENCE; J. L. DOYAL, for plaintiffs in error. 


W. L. WATERSON; STEWART & HALL, by H. C. 
PEEPLES, for defendant. 


JACKSON, Justice. 


This was an action of trover for a piano brought by 
Ludden & Bates, on the following state of facts: The 
piano was sold, or leased at first, to Key by this contract, 
to-wit: 
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“ This agreement made this twenty-ninth day of January, 1874. be- 
tween Ludden & Bates, of the one part, and C. A. Key, of the other 
part, witnesseth that Ludden & Bates have leased to Key one piano 
(describing it) for seventeen months from date, for $350.00, for the 
whole term aforesaid, to be paid as follows: $100.00 cash, balance 
$15.00 per month regularly in advance from the above date. It is, 
however, provided that if at the end of the said seventeen months the 
said Key shall have paid said $350.00, then Ludden & Bates agree to 
sell to Key the piano, and to execute a billof salethereto. Itis further 
agreed that the piano is not to be removed from the residence of Key 
during the continuance of the lease, without the written consent of 
Ludden & Bates, and a failure to pay the aforesaid sum, or removal or 
attempt to remove the piano without the consent of Ludden & Bates, 
shall make void the lease at their option, and they shall have the right 
to enter the dwel.ing of Key and remove the instrument. It is ex- 
pressly understood that Ludden & Bates do not part with, nor does 
Key acquire, title until all said money is paid.” 

Nearly about the expiration of seventeen months $190.00 
had been paid upon the piano, and on the ninth day of 
May, 1875, a note at thirty days was given for $165.70, 
as the balance due on the contract. Some time thereafter 
Key sold the piano to the defendant and delivered the same 
to him ; and this suit is brought to recover it. The note for 
$165.70 was not paid, suit was instituted thereon in August, 
1875. no plea filed in defense, and judgment rendered for 
plaintiff against Key. The defendant, when he bought, 
knew nothing of the condition of the trade or the title to 
the piano. The plaintiffs did not testify in this, the trover 
case, but examined the defendant and Key. The defense 
was that when the note was given, it was expressly under- 
stood by the parties, that the lease and first contract were 
abrogated, and that by virtue of a new contract then and 
there made, the title passed to Key, and from him after- 
wards to defendant. 

The court left that question to the jury, charging to 
the effect, that under the instrument in writing first made, 
the title was reserved in Ludden & Bates, and they must 
recover unless “a subsequent contract was entered into, 
and it was the intention of the parties, and so understood 
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by them, that the terms of the first contract be abrogated 
and at an end;” that it made no difference that defend- 
ant was an innocent purchaser, if the original contract 
had not been abrogated, and was of force when Key sold 
to defendant, then the latter got no title because Key had 
none to convcy; that usually a note is merely a liquida- 
tion of a debt and does not operate as payment, but only 
fixes the amount due on the accounting; but if the 
parties, both of them, intended it to operate asa settle- 
ment and termination of the first contract, then the title 
passed when the latter contract was made. 

No exception was taken to the charge, the jury found 
for defendant, and a motion was made for a new ttrial 
solely on the ground that the evidence does not support 
the verdict, and therefore it is against law: the presiding 
judge overruled it, and plaintiffs bring the question here. 

Key testified that he “did have a settlement and give 
the note, and this he understood to bea final settlement 
of the matter.” The plaintiffs introduced him and did 
not testify themselves. 

They sued on the note first, and only on failure to col- 
lect the money on it, brought suit for the piano. The 
positive testimony of Key, added to the circumstances 
that neither one of plaintiffs testified, and that they aban- 
doned pursuing their right to the piano until their failure 
to collect the judgment on the note, is sufficient to sus- 
tain the verdict. The facts make substantially a condi- 
tional sale, or agreement to sell, at the expiration of the 
lease, the condition being the payment of allthe purchase 
money, 61 Ga., 230; but it is certainly in the power of 
the parties to dispense with the condition if they desire 
to do so—to substitute a promissory note, payable at 
bank, for the cash or part of it, by anew contract. Accord- 
ing to the finding of the jury, they did this; and thereby 
the title passed to Key. 

Whilst we think that it would have been much more 
satisfactory had the evidence shown a clean bill of sale, 
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or at least a surrender of the old contract when the new 
one was made, and whilst our finding might have been 
different from that of the jury on account of the absence 
of this proof, yet the silence of plaintiffs in respect to the 
new contract and the positive testimony of Key thereon, 
furnish evidence sufficient to sustain a verdict in favor of 
an innocent purchaser without notice, especially when 
that verdict is approved by the presiding judge. 


Judgment affirmed. 


THE WESTERN AND ATLANTIC RAILROAD vs. SAWTELL. 


I. 


If the tort for which damages are claimed be felonious, the p!ain- 
tiff must allege and prove a prosecution therefor, or a valid excuse 
for a failure to prosecute. Such prosecution may be before suit 
brought, at the time of the commencement of suit, or concurrent 
therewith, which means pendente lite. 


. In such a case it was not error to instruct the jury as to what con- 


stituted a felony, and then to submit to them the question as ‘to 
whether the killing of the deceased was a felony or a misdemeanor. 
Nor was it error further to charge, that a homicide resulting from a 
collision of trains was Jrima facie felonious; that the burden was 
on the plaintiff to remove that presumption by proof before it could 
be reduced to a misdemeanor, and that if the presumption was not 
removed, then it must appear that the criminal prosecution had 
taken place as required by law. 


Tort. Pleadings. Evidence. Criminal law. Before 


Judge McCurcHEN. Whitfield Superior Court. April 
Term, 1879. 


Reported in the decision. 
JOHNSON & McCaMy, for plaintiff in error. 


SHUMATE & WILLIAMSON, for defendant. 


CRAWFORD, Justice. 


This case was brought before this court and is reported 
v 65—16 
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in the 61st Ga. 567, and the controlling question there 
was, so far as is material to this, that neither prosecution, 
nor sufficient legal excuse for failure to prosecute, was 
shown ; and that the homicide of a railroad passenger by 
means of a collision, was prima facie felonious and the 
plaintiff must prosecute for the felony, or allege and prove 
that there was a good reason why it wasnot done. Upon 
the new trial which was granted, the plaintiff amended her 
‘declaration by alleging substantially that the negligence 
‘charged against the agents and servants of the railroad was 
not such as to impute to them a felony under the laws of 
this state, but was the omission of that discretion and 
‘caution in the performance of a lawful act, which was 
made only a misdemeanor and punishable as such. -And 
she further alleged that a prosecution was instituted and 
conducted, with the earnest purpose of bringing the party 
who caused the homicide of her husband, for which she 
was suing, to punishment, if guilty of a violation of law, 
but that said effort to prosecute resulted in a finding by 
the grand jury of Fulton county where the act was com- 
mitted of “no bill.” She further alleged that the said 
agent was not guilty of a felony but of the offence of 
involuntary manslaughter in the performance of a lawful 
act without due caution and circumspection. The de- 
fendant filed pleas of not guilty, and that the homicide, if 
it occurred, was the result of the criminal negligence of 
one William Sheridan which amounted to a felony, and 
that the plaintiff had instituted no prosecution against 
him as required by law. Upon the issues thus made up 
the parties went to trial, and the jury found in favor of 
the plaintiff. The defendant being dissatisfied with said 
verdict, made a motion for a new trial which the court 
overruled ; exceptions thereto were filed, and the case is 
before us again for consideration and judgment. 

1. The motion for a new trial on the ground of errors 
committed will be controlled by the construction of sec- 
tion 2970 of the Code, the pleadings in the case, and the 
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proof submitted on the trial. A physical injury done to 
another gives a right of action unless the person inflicting 
the injury is authorized or justified under some rule of 
law. Code, $2968. 

Section 2970 declares that “If the injury amounts to a 
felony as defined by this Code, the person injured must 
either simultaneously, or concurrently, or previously, pros- 
ecute for the same, or allege a good excuse for the failure 
to prosecute.” 

It will be seen that there is no injury for which a right 
of action lies, that requires the wrongdoer to be prosecu-' 
ted before a recovery can be had, except where it amounts 
toa felony. If therefore the wrong be a felonious one, 
the plaintiff must allege and prove a prosecution, or a 
good excuse for the failure so to do; if it be only prima 
facie felonious, but in fact otherwise, he must make such 
further allegations as will maintain his action in court, and 
then upon the trial support his allegations by proof that 
the act was less than a felony. The plaintiff in the court 
below by her amendment brought the case within the 
rules of law here laid down. She had therefore the bur- 
den of proof upon her, if it were a felony, to show prose- 
-cution, or a legal excuse for the failure; if but a misde- 
meanor, and yet prima facie felonious, to rebut that pre- 
sumption which the law fixes upon the slayer where the 
homicide is admitted or proven. 

A question was made upon the time at which the prose- 
‘cution should have taken place. It may have been before 
she commenced her suit, at the time of its commence- 
ment, or concurrently therewith, which means pendente 
lite, and when so done the requirement of the law would 
be complied with. 

2. The judge committed no error in instructing the jury 
as to what constituted a felony, and then submitting to 
them the question as to whether the killing of the de- 
ceased was a felony or a misdemeanor; nor in instructing 
them that a homicide resulting from a collision of trains 
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was prima facie felonious, and that the burden was on 
the plaintiff to remove that presumption by proof be- 
fore it could be reduced to a misdemeanor; and further, 
that if the presumption were not removed, then it must 
appear that the criminal prosecution had taken place as 
required by law. The case made by the pleadings under 
the law, made it the duty of the judge to give them these 
instructions, and when so given it was their duty to apply 
the facts as shown by the proof thereto, and find a verdict 
accordingly. We hold that a suit fer an injury done, 
though resulting from a homicide and therefore prima 
facte felonious, may, by proper averments, be declared to 
be but a midemeanor and hence not demurrable, and if 
shown to be true by the proof, then the verdict will be 
maintained. And that the jury, under the rules of law 
which are to govern them, and not the court, are to pass 
on the act and say whether it was a felony or a misde- 
meanor. 
Judgment affirmed. 


BROWN, administratrix, vs. GROOVER, STUBBS & COM- 
PANY. 


1. A case was tried at the March term, 1879, of Washington superior 
court. At the same term defendant made a motion for a new trial, 
which was filed and served. A brief of evidence was also filed, 
subject to the revision and approval of the court. Subsequently, 
plaintiffs’ counsel took it into his possession for the purpose of ex- 
amining the same, but was not then asked to agree to it, and never 
promised to doso. Court was adjourned until the second Monday 
in June, but the adjourned term was not held on account of the 
sickness of the judge. At the next regular term the brief was sub- 
mitted for the revision and approval of the court, still not agreed 
upon by counsel. The court indorsed on the brief that it had for 
the first time been submitted to him, and that six months having 
elapsed, he was unable to certify whether it was correct or not, 
though he recognized the correctness of portions of it. He dis- 
missed the motion for new trial because no brief of evidence had 
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been filed under the approval and revision of the court, as required 
by law. 

Held, that the indorsement of the judge did not amount to an approval 
of the brief of evidence. 
There was no error in dismissing the motion for new trial, the ina- 
bility of the judge to approve the brief of evidence resulting from 
the /aches of the movant in not presenting it sooner for approval. 


New trial. Practice in the Superior Court. Before 
Judge JOHNSON. Washington Superior Court. Septem- 
ber Term, 1879. 


Reported in the decision. 

E. S. LANGMADE; B. D. EVANS, for plaintiff in error. 

R. L. WARTHEN; R. W. CARSWELL, for defendants. 
WARNER, Chief Justice. 


It appears from the record and bill of exceptions in 
this case, that on the trial of an issue formed upon an 
affidavit of illegality, the jury found a verdict in faver of 
the plaintiffs. The defendant during the March term of 
the court, 1879, at which the case was tried, filed a motion 
for a new trial, which was served on plaintiff's counsel, 
and also filed a brief of the evidence subject to the revis- 
ion and approval of the court. . After said brief of evi- 
dence was filed, plaintiffs’ counsel took it into his posses- 
sion for the purpose of examining the same, but was not 
asked to agree to it at that time, nor did he ever promise 
to do so at any time. Said court was adjourned to the 
second Monday in June, 1879, but owing to the sickness 
of the judge, the said. adjourned term of the court -was 
not held, and all the business in the court went over to 
the next regular term thereof, held on the first Monday in 
September, 1879. When the case was called in its regular 
order upon the motion docket at the September term, 1879, 
the attention of the court was called to the fact that 
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there had been no consent of counsel indorsed on the 
brief of evidence, and the same was then submitted to 
the court for its approval and revision. The presiding 
judge made the following indorsement upon the paper 
purporting to be a brief of the evidence: “ This brief of 
evidence is presented to me for approval on this day for 
the first time. Six months having elapsed since the trial,. 
I am not able to certify whether it is correct or not. My 
memory of the evidence is not sufficiently distinct to ena-. 
ble me to speak with any certainty of its correctness or 
incorrectness. I recognize the correctness of portions of 
it. September, 18th, 1879.” The plaintiffs’ counsel then: 
moved the court to dismiss the defendant’s motion for a 
new trial on the ground that no brief of the testimony 
had been filed under the approval and revision of the- 
court as required by law, which motion the court sustained 
and the defendant excepted. 

The indorsement of the judge on the paper which pur- 
ported to be a brief of the testimony, was no approval of 
it as contemplated by the forty-ninth rule of court, and the 
reason why it was not approved, and could not be, was 
owing to the /achesof the defendant in not presenting it to- 
the judge at an earlier period of time after the trial of the 
case. When parties lose their rights by their own negli- 
gence, this court has no legal power or authority to relieve: 
them, even if it had the inclination to do so. 

Let the judgment of the court below be affirmed. 


THE SOUTHERN EXPRESS COMPANY vs. LYNCH. 


1, Where in bail-trover, by election of the plaintiff, the jury returned’ 
an alternative verdict for a specified amount of money, to be dis- 
charged by the delivery of property within twenty days, and the 
defendant failed to deliver it within such time, the verdict became 
absolute for money. Therefore, further imprisonment under the 
bail process would be for a debt, and hence unconstitutional. 

. Where a defendant in bail-trover, after the expiration of the time 
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allowed by the alternative verdict against him for the delivery of 
the property, moved the court—not by suing out a writ of habeas 
corpus, but by mere petition—to be discharged, and an order was 
thereupon passed discharging him, to which plaintiff excepted, the 
court should have granted a supersedeas to such order until the final 
determination of the question, taking such bond and prescribing 
such terms as the nature of the case might require. 

. The proper remedy for one who is illegally imprisoned, with or 
without any form of law, is by Aadeas corpus. We are not aware 
of any law or usage of our courts which, after final judgment, au- 
thorizes the superior court to discharge a person from imprisonment. 
by any other proceeding. 


Trover. Verdict. Constitutional law. Supersedeas. 
Practice in the Superior Court. Habeas corpus. Before 
Judge SNEAD. Richmond Superior Court. October 
Term, 1879. 


Reported in the decision. 


F. H. MILLER; J. S. & W. T. DAVIDSON, for plaintiff 
in error. 


H. CLAY FOSTER, for defendant. 
JACKSON, Justice. 


The defendant in error was sued by the Express Com- 
pany in trover, to recover a package of money entrusted 
to him as its agent, and bail was required under section 
3418 et seg. of our Code, and failing to give security or 
to deliver the package sued for, he was committed to jail. 
At the trial term of the cause, the plaintiff elected to take 
an alternative verdict, which was rendered for the sum of 
twenty-five thousand dollars, to be discharged on the de- 
livery of the package within twenty days from the date 
of the verdict. The package was not delivered within 
that time, and thereupon the defendant petitioned the 
court, during the same term, for his discharge, on the 
ground that he was in prison for debt contrary to the 
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constitution of the state, which declares in the xxi para- 
graph of the first article thereof that “there shall be no 
imprisonment for debt in this state.” The court dis- 
charged him from imprisonment, and the plaintiff excepted, 
making three points for our adjudication. First, that the 
defendant, under the facts made in the record, was not 
entitled to be discharged ; secondly, that the plaintiff, on 
bringing the case to this court, was entitled to a superse- 
deas until the hearing here; and thirdly, that if entitled 
to his discharge at all the remedy is by writ of habeas 
corpus, and that the court on mere motion or petition did 
not have the legal authority or use the proper remedy to 
discharge the defendant. 

1. Was the defendant i:»prisoned for a debt, when he 
was discharged? If so, he was entitled by the funda- 
mental law of the state to his discharge from such im- 
prisonment, for the reason that the fundamental law de- 
clares that nobody shall be held in prison for a debt. 

Under section 3564 of the Code the plaintiff may say 
“whether he will accept an alternative verdict for the 
property or its value, or whether he will demand a verdict 
for the damages alone, or for the property alone, and its 
hire, if any; and it shall be the duty of the court to in- 
struct the jury to render the verdict as the plaintiff may 
thus elect.’’ The plaintiff elected the alternative verdict 
and got-it ; what did the plaintiff get? A property ver- 
dict, if the defendant saw fit to discharge it by a surrender 
of the package in twenty days he undoubtedly got; but 
at the end of twenty days what remained to the plaintiff ? 
Unquestionably nothing but a verdict for twenty-five 
thousand dollars, or a debt for that sum in the form of a 
judgment for damages to that amount. Now, if the ver- 
dict had been for the package alone, we are clear that 
under the principle ruled in the case of Harris vs. Bridges, 
57 Ga., 407, the verdict being for property alone, would 
not be adebt of any sort so as to come within the con 
stitutional prohibition of imprisonment for debt; and 
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under the judgment pronounced in that case by this court, 
this defendant would not have been entitled to his dis- 
charge. For it would be absurd to hold a man by mesne 
process in jail for the purpose of recovering from him 
another's property, and then turn him out the moment 
final judgment for that property had been obtained. 
To hold such a principle would be to plant and grow the 
tree that its “fruits might turn to ashes on the lips.” 

But this verdict is not for the property. It was not for 
the property—the package—after twenty days. The de- 
fendant could not pay the verdict after twenty days with 
the package. The judgment became a debt of record—a 
lien, binding on all his property for twenty-five thousand 
dollars, and all he owned could be seized and sold to pay 
it. Under section 3079 of our Code, it would have a 
prior lien on this package, if ever found, so as to levy upon 
it, over all other judgments or liens against the defendant ; 
but it would also have a lien on all the rest of the de- 
fendant’s property from its date; and that lien could be 
divested and discharged by nothing short of the payment 
of every cent, principal and interest. 

It seems clear, then, that this verdict authorized a judg- 
ment, following its terms, for that sum of money, and 
when entered, the verdict became a judgment for money, 
or the highest form of debt known to the law. 

This verdict was accepted by the company when it 
chose to take it in that alternative form, by the express 
language of section 3564 of the Code; for it was to say 
“whether he (would) will accept” such a verdict; and 
then and there it said that it would, and thereby it did 
acceptit. And defendant’s right to be relieved from prison 
became perfect twenty days after the return of the verdict, 
whether judgment was entered up thereon immediately 
or not; because the verdict only gave him twenty days to 
pay it with the package; after that time he could only 
pay it with money—lawful money—just as any other debt 
he owed. And whenever entered, the judgment could 
not add to or change the verdict in any respect. 
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2. The next point made by the plaintiff below, and in 
error here, is, that it had the legal right to demand a writ 
of supersedeas, or an order to suspend the discharge of 
the defendant until the case could be reviewed by this 
court, and that the superior court should, on signing the 
bill of exceptions, havé granted it such writ or order. If 
it had been a proceeding by Aadeas corpus, this court has 
held that the company, the plaintiff in error, would not 
be entitled to such a writ or order, 34 Ga., 101. But it 
was not a proceeding by writ of habeas corpus, which the 
judge of the superior court may grant to bring any pris- 
oner before him, to inquire into the legality of his con- 
finement, but a proceeding in court unauthorized. so far 
as we are informed, by any statute of this state, or by the 
statute law of England or its common-law in force here; 
and on a writ of error to such a judgment, why should not 
a supersedeas be predicated? It is true that there is no 
express provision by statute in regard to the terms on 
which it should be granted, what bond or oath would be 
required; but by section 247 of the Code, the judge of 
the superior court is empowered to grant the writ of su- 
persedeas, just as he is the writs of guo warranto, certio- 
rari, mandamus, etc., etc.; and by section 3639 “the 
judge of any superior court may frame and cause to be 
issued by the clerk, any writ of execution to carry into 
effect any lawful judgment or decree rendered in his court.” 
And if it be said that the latter section applies particu- 
larly to final executory writs, yet by the third and sixth 
subdivisions of section 247, it will be seen that the powers 
of the judges are very comprehensive, and the general 
principle is that for every right a remedy may be framed. 
We hold, therefore, that the plaintiff in error was entitled 
to supersede the judgment on such terms and conditions 
as the court should prescribe. It offered bond and secu- 
rity for costs and any sum fixed by the court for damages 
which the defendant might sustain and recover. 

3. We also hold that the remedy to discharge a persc n 
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held illegally in custody under any form of law or without 
law is as old as the foundations of English liberty. It is 
the writ of habeas corpus. The judges of the superior 
courts are empowered to grant the writ, and this is the 
remedy whenever a person illegally deprived of liberty 
seeks immediate discharge. We are not aware of any 
law or usage of our courts, which, after final judgment, 
authorizes the superior court, as a court, to discharge a 
person from imprisonment by any other remedy than this 
old writ of habeas corpus, and then the judge sits asa 
habeas corpus court and not as the superior court. That 
remedy is complete, and it had better be adhered to. 

Whilst therefore we are of the opinion that the defend- 
ant in error was entitled to be discharged from prison 
because he was confined there for a debt, we think that 
the remedy prescribed by law was not followed, and that 
the judgment should have been superseded until the cause 
could have been reviewed here, and therefore the judg- 
ment is reversed. 

Judgment reversed. 


SEIBELS vs. HODGES. 


. No order of court is necessary to authorize the*issuance of a scire 
fatias to revive a dormant judgment. 

2. Where ten years have elapsed from the date of the judgment, and 
no fi. fa. was issued, or if issued, no levy was made, and no steps 
taken as provided by law to revive the same, proceeding by scére 
Sacéas is barred. 

3. Where a demurrer is filed to pleadings, the court looks alone to the 
law arising thereon, and pronounces its judgment without consider- 
ing any other matter or thing appearing a/zunde. It does not ap- 
pear that after the order allowing the amendment the right of the 
petitioner was barred. " 

. Where it appears upon the face of the papers presented to the 
court, in a proceeding by scére factas to revive a judgment, that the 
original judgment was rendered in an appeal cause by the court 
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without the verdict of a jury, it is not error to dismiss the same upon 
the ground that it was illegal and void, and therefore could not be 
revived. 


Scire facias. Statute of limitations. Judgments. Plead 
ings. Before Judge FLEMING. Bullock Superior Court. 
October Term, 1879. 


Report unnecessary. 


THOMAS H. POTTER, by E. M. HAMMOND, for plaintiff 
in error. 


No appearance for defendant. 


CRAWFORD, Justice. 


A scire facias to revive a dormant judgment was sued 
out by the plaintiff in f. fa. against S. R. Hodges, the 
defendant, who appeared and resisted the proceeding by 
a demurrer thereto because— 

1. The sctre facias had been issued without an order of 
court authorizing the same. 

2. That more than ten years had elapsed from the time 
of the judgment to the filing of the petition for sczre 
Sfactas. 

3. That more than ten years had elapsed from the date 
of the judgment to the service of the sczre facias on the 
defendant. 

Upon the filing of this demurrer and the facts appear- 
ing to be true—the plaintiff amended his petition by add- 
ing thereto the entry of a levy which appeared on the 
back of the execution and which bore date January 2oth, 
1869. Thereupon the defendant made answer further 
resisting plaintiff's right to revive, upon the ground that 
the original judgment was rendered by the judge upon an 
appeal without the verdict of a jury and therefore null 
and void. , 

After argument had the demurrer was sustained and 
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the scire facias dismissed, to which judgment on the de- 
murrer, and the dismissal of the suit, the plaintiff excepts. 

1. No order of court is necessary to authorize the issu- 
ance of a scire facias to revive a dormant judgment. 
See 52, Ga., 92 ; Code, $3607. 

2. Where ten years have elapsed from the date of the 
judgment and no fi. fa. has issued, or if issued no levy 
has been made, and no steps taken as provided by law to 
revive the same, it is barred. 

3. Where a demurrer is filed to pleadings the court 
looks alone to the law arising thereon, and pronounces its 
judgment without considering any other matter or thing 
appearing a/zunde. It does not appear to us therefore, 
that after the order of the court allowing the amendment 
to the plaintiff's petition of the sheriff's entry on the 7. 
fa. that the right of the petitioner was barred, and the law 
as tested by the demurrer was with the plaintiff, and so 
should have been the ruling. 

4. Where it appears upon the face of the papers pre- 
sented to the court in a proceeding by scire factas to revive a 
judgment, that the original judgment was rendered in an 
appeal cause by the court without the verdict of a jury, 
it is not error to dismiss the same upon the ground that it 
was illegal and void, and therefore could not be revived. 
The record shows that this case was dismissed upon that 
ground and therefore the judgment is affirmed. 


FLEMING vs. HILL. 


1. The evidence is sufficient to support the verdict. 

2. Requests to charge, not warranted by the evidence, are properly 
refused. 

3. A defendant having bought goods from plaintiff, and the issue being 
whether they were to be paid for by himself or another, evidence 
was admissible in behalf of plaintiff to show that on the same day 
defendant went into another store to buy such articles as those sued 
for, to fill an order for parties with whom he was dealing, but was 
to pay for the same himself. oe 
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4. Interrogatories and answers were as follows: 

4). “State whether or not, at the time said account was contracted, you 
heard anything said between plaintiff and defendant about defend- 
ant being entitled to a part of the profits of said bill by reason of 
his having procured the order for the same on plaintiff? Was not 
defendant to have half of the profits ?” 

A. * * “ The plaintiff stated to him (defendant) he did not know Mor- 
gan & Printup, and never had any dealings with them, and would 
look to the defendant for its payment. When collected, the defend- 
ant was to have half of the profits of the sale.” 

‘Q. “ Did you hear anything said at the time as to who was to collect 
said bill, and for whom and from whom ?” 

A. “ Witness’ understanding and recollection of the conversation was 

that defendant was responsible for the collection of the bill, and was 

to deliver the money into the store without any express or other 


charges.” 
Held, that the answers do not vary sufficiently from the questions to 
cause their exclusion. 


Verdict. Charge of Court. Evidence. Before Judge 
‘CLARK. City Court of Atlanta. June Term, 1879. 


To the report contained in the decision it is only nec- 
essary to add that the following were among the grounds 
of the motion for new trial: 

(1). Because the verdict was contrary to law and evi- 
‘dence. 

(2). Because the court allowed the answers of Culber- 
son to be read, as set out in the fourth head-note. De. 
fendant objected to them as not responsive to the ques- 
tions, and to the first part of the last answer as being an 
inference. 

(3-) Because the court refused to charge the following 
requests of defendant’s counsel : 

(a). “If the jury believe from the evidence that Morgan 
& Printup were liable to plaintiff, Hill, for the goods 
sent to them, any undertaking by defendant, Fleming, 
to guarantee the payment of said bill, or to become re- 
sponsible for the collection of said bill, would be a collat- 
eral undertaking, and not binding on Fleming, unless it 
had been in writing.” 
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(6). “The law leaves all who share in the guilt of an 
illegal transaction where it finds them and will not lend 
its aid to enforce the contract. ; 

“Tf the jury believe, from the evidence, that the liquors, 
the price of which is sued for, were sold by plaintiff to 
defendant for the purpose of enabling defendant (who 
had no license) to sell liquors at wholesale, to sell the 
same to Morgan & Printup, and the plaintiff knowingly 
assisted him to do so, by charging the goods on plaintiff's 
books to Morgan & Printup, and shipping said goods to 
Morgan & Printup, and making out the bill for the same 
to Morgan & Printup, such a transaction would in viola- 
tion of the revenue laws of the United States, and would 
be void, and plaintiff could not recover for the price of 
the goods so sold.” 

(4). Because the court, over the objection of defendant’s 
counsel on the ground of irrelevancy, permitted W. R. 
Hill to testify that defendant, on or about July the 15th, 
1876, (the date of the purchase involved in this suit) called 
at the house of Cox, Hill & Thompson, in Atlanta, and 
offered to get their said house to filla bill of liquors, 
amounting to about the same amount and character as 
that sued on, that defendant said to witness he desired to 
get the person to fill said bill who would allow defendant 
to make the most money on it; that defendant did not 
disclose the name of the person for whom said bill was to 
be filled, and defendant proposed to be responsible for 
the payment of it. Witness told defendant his house 
would allow him half of the profits, which was five per 
cent. That defendant left and said he would return if he 
could not do better at some other place. 


E. N. BROYLES, for plaintiff in error. 
HOPKINS & GLENN, for defendant. 
‘CRAWFORD, Justice. 


This was a suit upon an open account, bruoght by John 
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M. Hill against A. H. Fleming, with two verdicts for the 
plaintiff, and now for the second time before this court. 
. The defendant, by his pleas, first, denied the contract as 
alleged ; second, that if he made it, he did it with the in- 
tention of re-selling the liquors bought to the firm of 
Morgan & Printup, and having no license to sell, he was 
aided by the plaintiff in contriving to make the sale for 
the purpose of defrauding the government of its revenue, 
and therefore the contract was void; third, that if he was 
liable at all, it was a collateral liability to that of Morgan 
& Printup, and not being in writing, it was not binding 
upon him. The issues thus presented were found against 
him by the jury, and he sought a new trial on account of 
the errors alleged to have been committed by the court 
and jury, which was refused and he excepted. 

1. The questions of fact betore the jury were, first, to 
whom were the goods sold, to Fleming the defendant, or 
were they sold to Morgan & Printup? Second, if sold to 
Fleming, was there any intention to re-sell them by anew 
contract to Morgan & Printup in such way as to defraud 
the government of its revenue, and was he aided in that 
intention by the plaintiff? and third, was the contract 
with the plaintiff an original or collateral undertaking to 
pay for the goods sold? 

The testimony of the plaintiff Hill, believed by the 
jury, was quite sufficient for them to have found that the 
goods sold were sold to the defendant himself, and not to 
the firm of Morgan & Printup; or if upon the other hand 
they had disbelieved Hill, and chosen to have believed the 
defendant, Fleming, then his testimony was also suf- 
ficient to have authorized their finding that the sale was 
one to Morgan & Printupand not to Fleming. The entry 
on the books of the plaintiff, the shipment of the goods 
direct to those parties, as well as everything which trans- 
pired, was but evidence to ascertain where the truth lay as 
tothe real contract. Charging the goods on the books of 
the plaintiff to Morgan & Printup was prima facie evidence 
in favor of the defendant, but it was not conclusive, the 
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plaintiff could explain and rebut, and if the jury believed 
him then they could so find. 

The real question being whether the sale was made to 
Fleming, or to Morgan & Printup, if to him he was liable, 
if to them he was not, unless his agreement to pay had 
been in writing. So the finding of the jury on the first 
plea necessarily disposed of the last. 

2. Upon the second plea, under the proof submitted, 
and as found by the jury, it simply shows a purchase by 
Fleming with a delivery to Morgan & Printup, and is, in 
fact, but one sale, and that to Fleming, with directions to 
ship the goods to the other parties to whom he had agreed 
to deliver them. The plea set up could not be sustained 
by such proof, nor was the charge asked for authorized by 
the same; the refusal of the court to give it, therefore, 
was not error. 

As to the request to charge on the collateral liability 
of Fleming upon a promise to pay the bill for Morgan 
& Printup, there was no claim by Hill that any such 
promise was ever made to him, none by Fleming that he 
had ever made such promise, and none by any other witness 
that he had, so that, to have charged the jury as requested, 
would have been putting to them matter not in the proof, 
and therefore would have been error. 

3. Another ground of complaint in the motion for a 
new trial was the admission of the testimony of W. R. 
Hill, over the objection of defendant’s counsel. The issue 
on the first plea was whether the defendant bought the 
goods himself on his own account, or whether he bought 
them for Morgan & Printup. This testimony was offered 
to show that on the same day the defendant went into 
the store of witness to buy such articles as were sold, to 
fill an order for parties with whom he was dealing, but 
was to pay for the same himself. This testimony em- 
braced the facts that he wanted to buy such goods as were 
sold by the plaintiff, that it was on the same day, and was 


to fill an order, which he wanted to fill by the house that 
v65—17 
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would allow him to make the greatest profit, and for 
which he was to pay himself. This testimony supported 
the plaintiff's theory of the case and was admissible. 

4. The objections to the answers of the witness, Cul- 
berson, are not entirely without merit, but are not suf- 
ficient, in our judgment, to have excludedthem. In look- 
ing through the whole case, we think that it was fairly sub- 
mitted to the jury, and that their verdict having sufficient 
proof to authorize it, we will not disturb their finding. 

Judgment affirmed. 


COSTON vs. DUDLEY, executor, ef ad. 


1. A decree in equity cannot be set aside on motion, but the objection 
to the remedy may be waived ; and if a motion made to set aside 
a decree be argued without objection and granted, it is then too 
late to raise the question as to the propriety of the remedy by mo- 
tion. 

. A final decree cannot be entered on a bill as confessed until the 
complainant, or his solicitor in his absence, shall have sworn that 
the facts charged are true, or, according to his information and be- 
lief, must have been admitted to be true by the defendant in an 
honest answer. 


Practice in the Superior Court. Equity. Decree. 
Motion. Waiver. Judgments. Before Judge JOHNSON. 
Washington Superior Court. September Term, 1879. 


In this case the recollection of the counsel and that of 
the court seems to differ somewhat, and the statements 
of the bill of exceptions are materially qualified by the 
judge’s note appended thereto. As thus qualified, the 
facts appear to be as follows: Coston filed his bill against 
Dudley, executor, and Coston, in Washington superior 
court. At the March term, 1879, an order was passed 
which recited that no answer had been filed and provided 
that if no sufficient excuse should be rendered for the 
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neglect of defendants at the next term of the court, the 
facts charged in the bill should be taken as confessed so 
far as the complainant (or his solicitor in his absence, 
would swear that the same were true, or according to his 
information and belief must have been admitted to be 
true by the defendants in an honest answer. At the 
September term, 1879, the case was called. Dudley was 
in court, and stated that he did not propose to litigate 
the case, and cared nothing for it. From subsequent 
statements of counsel, it appears that one of defendants’ 
counsel (Mr. Langmade) was also present, and asked 
counsel for complainant to have the case continued, 
which the latter refused. Counsel for complainant in- 
formed the chancellor that the bill had been taken as con- 
fessed at the previous term of court, and was thereupon 
allowed to take a verdict and decree. Subsequently de- 
fendants moved to set aside the decree, among other 
reasons, because no affidavit had been made as a founda- 
tion for taking the bill as confessed. The motion was 
argued without objection to it as the proper remedy, and 
was granted. Complainant excepted. 


ROBERT L. RODGERS, for plaintiff in error. 
E. S. LANGMADE;; B. D. EVANS, for defendants. 


WARNER, Chief Justice. 


This was a motion to set aside a decree in an equity 
cause ou the grounds therein stated, which was granted 
by the court on the ground that a decree pro confesso had 
not been taken in the cause as required by the 4208th 
section of the Code, whereupon the complainant excep- 
ted. 

1. It is insisted here that a decree in equity cannot be 
set aside on motion as was ruled by this court in Brown 
vs. Bennett, 55 Ga., 189. We adhere to the ruling 
of the court in that case, and if the complainant had 
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moved to dismiss defendants’ motion in this case. and 
the court had overruled it, we should have held it to be 
error. But according to the judge’s certificate, there was 
no motion to dismiss the defendants’ motion to set aside 
the decree because that was not the appropriate remedy, 
and the complainant appears to have wazved all objections 
to the remedy adopted by the defendants, by joining issue 
with them and discussing the merits of the motion to set 
aside the decree without objecting to the remedy, and it 
was too late to raise that question after he had taken his 
chances and the decision of the court was against him 
upon the merits of the case. As to the right of the com- 
plainant to waive the remedy, see Code, section Io. 

2. In view of the facts of this case as certified by the 
presiding judge, we affirm the judgment of the court be- 
low. 

Judgment affirmed. 


DOZIER vs. ALLEN. 


Where the justice of a district in which the defendant resided was dis- 
qualified, and suit was brought and the case tried upon its merits, 
without objection, in another district, the presiding justice of which 
had jurisdiction of the subject matter, the defendant thereby waived 
objection to the jurisdiction of his person, and the judgment for 
the plaintiff was good as against him. 


Jurisdiction. Waiver. Justice Courts. Before Judge 
Crisp. Schley Superior Court. October Term, 1879. 


Reported in the decision. 


W. A. HAWKINS; JOHN SCARBOROUGH, for plaintiff 


in error. 
\ 


B. B. HINTON; W. H. McCRARY, for defendant. 
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WARNER, Chief Justice. 


This was a certiorari from a justice court, which, upon 
the hearing thereof in the superior coyrt, was dismissed, 
and the plaintiff therein excepted. The only question 
insisted on here was, whether the justice who rendered 
the judgment had jurisdiction to do so on the following 
statement of facts: The only justice in the defendant’s 
district was his son, who was disqualified. The defend- 
ant was therefore sued before a justice in an adjoining 
district, and the case was tried there without any objec- 
tion to the jurisdiction, the defendant consenting thereto. 
The 450th section of the Code declares that ‘“whena 
justice of the peace is disqualified from presiding, and 
there is no other justice of the peace in his district who 
is qualified, any justice of the peace of the county is 
qualified to issue all process and to preside in his district ; 
and if a justice of the peace is sued under such circum- 
stances, the suit may be located in any adjoining district.” 
It is insisted in view of the provisions of this section of 
the Code, that Cleghorn, the justice of the adjoining dis- 
trict, before whom the case was tried, had no jurisdiction 
under the law to hear and determine the same, and that 
the judgment was void. By the 446th section of the Code, 
justices of the peace have a general and original jurisdic- 
tion in all civil cases where the principal sum claimed 
does not exceed one hundred dollars. The amount sued 
on was for $24.25, so that justice Cleghorn had jurisdiction 
of the subject-matter of the suit under the law, and al- 
though he did not have jurisdiction of the defendant's 
person in his district, yet that was a personal privilege 
which the defendant had the right to waive so far as he 
was individually concerned, but not as to the rights of 
other persons. 14 Ga., 589. The judgment was therefore 
a valid judgment so far as the defendant himself was con- 
<erned, and there was no error in dismissing the certzorarz. 

Let the judgment of the court below be affirmed. 
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THE STATE OF GEORGIA vs. JETER. 


Where a levy has been made and claim interposed, it requires an order 
of court for the sheriff to withdraw the 7. fa. from the claim papers 
and make a new levy. Without this the new levy is not legal ; nor 
is it rendered legal by the fact that the first levy was illegal, and 
was afterwards held to be so. 


Sheriffs. Levy and sale. Practice in the Superior 
Courts. Before Judge WRIGHT. Decatur Superior Court. 
November Term, 1879. 


Reported in the decision. 


BOWER & CRAWFORD, by brief, for plaintiff in error. 


FLEMING & RUSSELL; O. G. GURLEY; JOHN E. DON- 
ALDSON, for defendant. 


JACKSON, Justice. 


This was an issue between the defendant Jeter, and 
the state, under sections 2028 and 2029 of the Code in 
respect to the liability of defendant’s homestead to pay 
the 7. fa. issued by the comptroller-general against the: 
tax collector of Decatur county, and defendant as one of 
his sureties. The defendant moved to dismiss the levy 
on the ground that when it was made there was an undis- 
posed of levy and claim interposed, and no order of the 
court was passed allowing the execution to be withdrawn 
from the claim papers to make the new levy. The state 
replied that the former levy was void, and was afterwards 
so held because the sheriff who made it was a co-defend- 
ant and interested in the case. The court dismissed the 
levy, and error is assigned on that judgment. 

In 19 Ga., 161, this court held that it required an order 
in such cases to withdraw the execution and make a valid. 
levy. Is the reply that the first levy was illegal and void, 
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as it undoubtedly was, the sheriff being interested, suffi- 
cient to dispense with the leave of the court to withdraw 
the execution? Weare not prepared to say that it is. It 
would give the sheriff the right to withdraw claim papers 
essential to try cases pending in court, whenever he 
deemed the levy illegal, and therefore the claim good. 
The law had better be held to the plain rule that in such 
cases the court should control the papers, and on a proper 
case should have power to grant the withdrawal. 
Judgment affirmed. 


TARPLEY vs. CORPUTT. 


. Under the constitution of 1877, justice courts must be held at stated 
times and places in the districts, and that whether held by the jus- 
tice or by the notary public. 

. Where a plaintiff brings two actions on account against the same 
defendant to the same term of a justice court, and the defense is 
the same in each, or none is filed, the cases should be consolidated 
on motion if the aggregate amount does not exceed the jurisdiction 
of the court. 


Justice Courts. Constitutional law. Before Judge 
MERSHON. Laurens Superior Court. October Term, 


1870. 


Corputt began two actions on account in the justice 
court 342d district, G. M., of Laurens county, before 
David P. Robinson, a commissioned notary public of that 
district, against Tarpley. The actions were brought to 
the fourth Tuesday in July, 1879, and on that day judg- 
ments were rendered against defendant. 

Defendant appeared in court and filed his plea to the 
jurisdiction, alleging that said court could not legally and 
constitutionally sit on said fourth Tuesday, because there 
had already been one sitting of said court in said district 
on the second Tuesday, and that said court had not been 
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adjourned from the second to the fourth Tuesday, but 
had been adjourned from said second Tuesday in July to 
the second Tuesday in August, the next succeeding term, 
and all the business therein was finished. 

The court overruled defendant’s plea. Defendant then 
moved to consolidate the two said cases, as both of them 
did not reach the sum of fifty dollars, and both were ac- 
counts, and between the same parties. The court over- 
ruled defendant’s motion and rendered separate judg- 
ments, with cost. Defendant sued out a certiorart, alleg- 
ing error in both these rulings. 

On the hearing there was no controversy about the 
facts. It was admitted that the justice of the peace in 
that district held his court on the second Tuesday in each 
month, while the notary and ex-officio justice had ap- 
pointed the fourth Tuesday. The court dismissed the 
certiorari, and defendant excepted. 


ROLLIN A. STANLEY, by brief, for plaintiff in error. 
No appearance for defendant. 


JACKSON, Justice. 


This certiorari makes two points: first, that the court 
held by a notary public on the fourth Tuesday of the 
month when the case was tried was no legal court, because 
the justice court for that district had been already held 
that month on the second Tuesday at the regular time 
and place by the justice of the peace for that district ; 
and secondly, that the notary public, acting as justice of 
the peace and holding the court, refused to consolidate 
two actions of account brought at the same time and in- 
volving the same issue, and when consolidated were within 
the jurisdiction of the conrt. 

The superior court held that the notary was right, and 
dismissed the certzorart. 

We think that the court was wrong on both points— 
certainly on the last. 
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1. Before the constitution of 1868, but one justice court 
could be held in a district, and at but one place. That 
constitution gave justices of the peace the right to sit at 
any time they pleased for the trial of cases. Code, $5104. 

The constitution of 1877 declares that they “shall sit 
monthly at fixed times and places.”” Notaries public, not 
to exceed one for each district, may be appointed, and 
“shall be e2-officto justices of the peace.” Sup. to Code, 
§$$632-634. 

It is not provided in the constitution that notaries pub- 
lic shall sit at all, as a court, but an act was passed at the 
session of 1879 enabling them to hold court monthly, and 
at fixed times and places. Under the constitution of 
1877, there can be but two magistrates authorized to act 
as justices of the peace in one district ; the one a justice 
of the peace co nomine, the other a justice of the peace 
virtute officiti—by virtue of office as notary. So under 
the old system there were two justices of the peace in 
each district, and they sued cases separately and kept 
separate dockets, but the court was held at one time and 
place, and both sat at that time and place. It seems to 
have been the intention of the framers of the constitution 
of 1877 to restore the old order of things, and to have but 
one justice court in each district, so far as time and place 
are concerned. 

2. Clearly the defendant had the right to have the two 
suits consolidated, both cases being on accounts and sued 
at the same time and on trial at the same place and before 
the same notary, and the defense being the same—that is, 
there being no defense to either on the real merits—and 
the aggregate sum not ousting the jurisdiction. 

In 13th Ga., 201, it is ruled “that where the plaintiff 
institutes different suits upon separate and distinct notes 
or demands which are all due and may be joined in the 
same action, and defendant or his counsel shall make 
it satisfactorily appear to the court that the defense to all 
the notes or demands is the same, or that there is no de- 
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fense to them, then the plaintiff may be compelled to con- 
solidate them into one action for the purpose of avoiding 
unnecessary costs to the defendant.”” And in 45 Ga., 96, 
the principle is applied to justice courts in these words: 
“Where two actions are brought by the same plaintiff 
against the same defendant in a magistrate’s court, at the 
same term, on several promissory notes given for the same 
consideration at the same time and payable to the plain- 
tiff, the defendant is entitled to have them consolidated, 
provided that when consolidated the aggregate amount 
does not oust the court of jurisdiction.” That principle 
controls this case, and covers it exactly, except that here 
the suit is on accounts and there it was on notes. 

That can make no difference. Let this matter rest in 
the discretion of the justice court, where the superior 
court put it, and cases never would be consolidated, be- 
cause the justice’s interest to increase his own costs would 





impel him to deny the motion. It is wiser to force him 
to consolidate and save defendants the costs. 
Judgment reversed. 


FRANKLIN vs. KAUFMAN ef ad. 


1. Where the answer to a certiorar7 fails to reply specifically to the 
allegations in the petition, to entitle the excepting party to a fuller 
response, he must specify in writing the defects and give notice to 
his opponent. 

. A justice of the peace must be one of the persons presiding at a 
constable’s election, if there is one in commission to be had who is 
not a candidate. Where such officer acted for but a portion of the 
day, the election was rendered illegal. 

. Whenever there is a failure to elect from any cause, either that the 
election is illegal or there is no candidate, or if the election be legal 
and there is a candidate, if he fails to qualify and give bond, then, 
in legal contemplation, there is a vacancy, and it is the duty of the 
magistrates to appoint. The county commissioners have no au- 
thority to order a new election. 
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Certiorart. Justice of the Peace. Constable. Elec- 
tion. County matters. Office. Before Judge FLEMING. 
Chatham Superior Court. May Term, 1879. 


Reported in the opinion. 
A. P. & S. B. ADAMS, for plaintiff in error. 


J. J. ABRAMS, by brief, for defendants. 


CRAWFORD, Justice. 


At a constable’s election for the third militia district of 
Chatham county, the parties to this suit were the candi- 
dates; Kaufman and Endres receiving the largest number 
of votes, the election was contested before the county 
commissioners who were empowered to issue the certifi- 
cates of election. The commissioners, after hearing the 
evidence, decided that the election was legal and valid 
and that Kaufman and Endres were elected. Franklin, 
the contestant, sued out a writ of certiorari and carried the 
case to the superior court, alleging that the court com- 
mitted error in holding that the election was legal and 
valid, and in not declaring otherwise and ordering a new 
election. 

Exceptions were filed to the answer of the commis- 
sioners to the petition for certiorari, which were overruled 
by the court and the plaintiff excepted. Upon the hear- 
ing of the certzorarz itself, upon the grounds of complaint 
and the answer, it was sustained, the decision of the 
commissioners reversed, the election declared illegal, that 
a vacancy existed and that the power to appoint was in 
the magistrates of the district. The plaintiff in error ex- 
cepted to so much of the judgment as ruled that a va- 
cancy existed and that the magistrates had the power to 
appoint. 

1. We have in this case but two questions made for our 
decision, the first is, was the judge right in overruling the 
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exceptions to the answer of the commissioners, which 
was that it did not specifically reply to the allegations 
made in the petition for certzorart. The law is clear and 
positive that this shall be done by the officers of the 
lower judicatory, and it is equally clear and positive that 
where it is not done, in order to entitle the excepting 
party to avail himself of afuller and more perfect response 
to the allegations set out, he must comply with the law 
as defined in $4062 of the Code, which declares that ex 
ceptions to the answer shall be filed in writing specifying. 
the defects and notice thereof given to the opposite party. 
In this case the defects were not specified, and the ruling 
of the court thereon was therefore not erroneous. 

2. The second question is, was the election illegal and did 
a vacancy exist? The law is mandatory that at such elec- 
tions, “A justice of the peace must be one of the persons 
presiding at a constable’s election, if. there is one in com- 
mission to be had and he is not a candidate at the same 
election.” See Code, $1328. 

There is no dispute as to the fact that a magistrate who 
was himself not a candidate, was to have been had, and 
indeed was had for half the day, and then refused to pre- 
side any longer. To have made the election legal, this 
officer should have continued in the performance of the 
duty assumed, until the same was fully discharged, and 
his failure to do so necessarily invalidated the election, 
none other being present who was qualified to relieve 
him. 

3. This being the fact, was there a vacancy in the 
constables’ office for that district? We think that that 
which constitutes a vacancy in this state is defined by 
statute in $465 of the Code, and which also further pro- 
vides how it shalled be filled. 

“Vacancies are filled by appointment of the justices of 
the peace of the district in the following contingencies : 
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1. When from any cause, there is a failure to elect, 
qualify and give bond at the regular time.” 

This is only the first of several contingencies named, 
and is sufficient in our judgment to show, that whenever 
there is a failure to elect from any cause, either that the 
election is illegal, that there is no candidate, or if the elec- 
tion be legal and there is a candidate, if he fail to qualify 
and give bond, then in legal contemplation there is a 
vacancy and it is the duty of the magistrates to appoint. 

It was made one of the grounds of error in the case, 
committed by the commissioners court, that they did not 
order a new election to be held, and in view thereof the 
court, in sustaining the certzorart, could not do more or 
less on this branch of the case than to rule as he did, 
after deciding that there was no election, that it was the 
duty of the magistrates to appoint, there being no author- 
ity given in such cases for a new election. 

Judgment affirmed. 


THE WESTERN AND ATLANTIC RAILROAD vs. STEADLY. 


. After proof that a cow had been killed by a railroad train, the pre- 
sumption of negligence arose against the company, and in the ab- 
sence of sufficient evidence to rebut such presumption, a verdict for 
the plaintiff was right. 

. That one of the jurors who tried a case in a justice court was a 
talesman, and that his name was not on the jury list or in the jury 
box, is not good ground for sustaining a certéorar7 to the finding 
in that court. 


Railroads. Negligence. Presumptions. Jurors. Certi- 
orart. Before Judge MCCUTCHEN. Catoosa Superior 
Court. August Term, 1879. 


Steadly sued the Western & Atlantic railroad for twenty 
dollars damages for killing his cow. On the trial in the 
justice court where the suit was brought, plaintiff showed 
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that defendant’s train had killed his cow within fifteen or 
twenty feet of a public road crossing; that the train was 
running at its usual rate of about fifteen miles an hour, 
and that it did not slacken its pace. The value of the 
cow was also shown. 

The evidence for defendant was to the effect that the 
whistle was blown before reaching the crossing; that the 
cow came upon the track only about thirty yards in front 
of the engine, when it was too late to slacken speed ; that 
the accident was unavoidable. 

The jury before whom the case was tried in the justice 
court found for the plaintiff $16.00. Defendant carried the 
case up by certzorart, alleging that the verdict was contrary 
to law and the evidence, and that one of the jurors who was 
summoned as a talesman, was not qualified to serve, his 
name not being on the jury list or in the jury box, which 
fact was not known to defendant at the time of trial. 

The certiorari was overruled and defendant excepted. 


W. H. PAYNE; JOHNSON & McCamy, for plaintiff in 
error. 


J. C. CLEMENTS; I. E. SHUMATE, for defendant. 


WARNER, Chief Justice. 


This case came before the court below ona certiorari 
from a justice court, and upon the hearing thereof the 
court overruled the same. Whereupon the plaintiff in 
certiorart excepted. 

It appears from the record that the plaintiff in the 
justice court sued the defendant for killing his cow 
by its railroad train, within fifteen or twenty feet of a 
public road crossing. There is no dispute, from the evi- 
dence, that the cow was killed by defendant’s train, nor 
as to the fact that the whistle of its locomotive was not 
blown and its train checked in its speed as required by the 
708th section of the Code, and the presumption being 
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against the company as provided by the 3033d section, 
there was no error in overruling the certiorari in view of 
the evidence contained in the record, nor in regard to the 
incompetency of the juror, James. ioth Ga., 614. 

Let the judgment of the court below be affirmed. 


LANIER vs. COX ef al. 


. Where a borrower, in 1876, received from a lender $150.00, but 
gave notes for $172.00 with twelve per cent. interest, this was in 
effect a reservation of more than legal interest, and wrought a for- 
feiture under the act of 1875. 

. Under the usury act of 1875, the penalty for taking more than legal 
interest was a forfeiture of the interest and the excess of interest. 
If it had already been paid it could be recovered by suit, or by way 
of set-off against a suit for the principal, within the time allowed 
by that act, but in either event—whether payment had been made 
or not—only interest (both legal and usurious) was forfeited, and 
the lender had a right to recover the principal actually loaned. 

. In this case the jury found for the plaintiff; the court granted a 
new trial unless he would write off not only the interest (both legal 
and usurious), but also a part of the principal. The judgment is 
affirmed with directions that the verdict stand if the plaintiff will 
write off all but the principal. 


Interest and usury. Contracts. Promissory notes. 
Before Judge MCCUTCHEN. Whitfield Superior Court. 
October Term, 1879. 


Lanier sued Cox e¢ a/. in a justice court on two prom. 
issory notes, each dated October the 18th, 1876, due six 
months after date to one Treadwell or bearer, aggregating 
$172.09, with interest specified at twelve per cent., made 
by two of defendants, and indorsed by another (Tread- 
well). The defendants pleaded the general issue and usury. 
The justice rendered judgment for the plaintiff, and de- 
fendants appealed, and the cases were consolidated. On 
the trial in the superior court, it appeared that Lanier 
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received the notes directly from Cox, and paid to him 
$150.00 for them. The jury found for plaintiff. Defend- 
ants moved for a new trial on the ground that the verdict 
was contrary to law and evidence. On the argument, 
counsel for plaintiff asked the court to fix a sum which 
should be written off and the balance allowed to stand. 
The court announced that, under his view, plaintiff had 
forfeited all interest (legal and illegal), and could set-off 
against the principal such interest and excess of interest 
as had accrued within a year. The counsel for plaintiff 
declined to write the amount below $150.00, whereupon 
the court granted a new trial, and plaintiff excepted. 


T. R. JONEs, for plaintiff in error. 


W. C. GLENN: I. E. SHUMATE, for defendants. 


JACKSON, Justice. 


This was a suit in a justice court, which was carried by 
appeal to the superior court, where the jury rendered a 
verdict for the plaintiff. A motion was made fora new 
trial, which was granted, and the plaintiff excepted. The 
court granted the new trial unless the plaintiff would write 
off, not only the excess of legal interest together with the 
legal interest, but a considerable part of the principal 
which was loaned, and which the defendant received from 
the plaintiff. 

There can be no reasonable doubt but that interest 
beyond twelve per centum was exacted in this case, 
and by a contrivance between the borrower and lender 
this arrangement was attempted to be covered up. The 
act of 1875—see acts of 1875, p. 105, Supp. to Code, sec- 
tions 368 e¢ seg.—declares that interest beyond twelve 
per centum shall not be “reserved, charged or taken,” 
“either directly or indirectly, by way of commissions for 
advances, discount, exchange, or by any contract or con- 
trivance or device whatever.” The court below decided 
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that there is satisfactory evidence of the exaction of 
greater interest than twelve per centum per annum, and in 
that view of the testimony this court concurs. There- 
fore there should have been the grant of a new trial, and 
the judgment must be affirmed ; but we are unable to see 
that the act of 1875 authorizes the defendant to recover 
from the plaintifi—the borrower from the lender—any 
part of the principal sum loaned. The second section of 
the act is, “That any person, company or corporation 
violating the provisions of the foregoing sections of this 
act, shall forfeit the interest, and excess of interest, so 
charged or taken, or contracted to be reserved, charged or 
taken.” The only forfeit, therefore, which the usurer is 
to lose is “the interest and excess of interest.” The 
third section enacts “that the amount of forfeit as 
aforesaid, may be pleaded as a set-off in any action for 
the recovery of the principal sum loaned or advanced, 
by the defendant in said action? What may be pleaded 
as a set-off? Manifestly only “interest and excess of in- 
terest.” 

The fourth section of the act is, ‘that no contrivance 
or arrangement between parties to any such unlawful 
transaction, or their privies, shall have the effect to dis- 
charge such forfeiture, except it be au actual and full pay- 
ment of the amount so forfeited.” What is the amount so 
forfeited? The answer is the same—only the interest— 
the whole of the interest, legal and illegal, but no princi- 
pal and no part thereof. 

So section fifth enacts “that any ples or suit for the 
recovery of such forfeiture, shall not be barred by the 
lapse of time shorter than one year.”’ Still it is seen that 
the forfeiture is the same, and when the interest has been 
actually paid, that can be recovered if it has not been 
paid more than twelve months prior to a suit therefor ora 
plea of set-off to an action brought on the note; but no 
part of the principal can be recovered if paid, by suit, but 
only interest, and nothing can be set off but interest. We 

v 65—18 
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think, therefore, that the meaning of this act on this 
point is clear. The plaintiff may recover the money 
loaned—actually paid the borrower—but no interest ; the 
defendant, if within twelve months he has paid the plain- 
tiff interest, may set that off against the principal loaned, 
and thus get it back; but if he has failed to sue for it, if 
not sued himself, or to set it off if sued, and has allowed 
twelve months to elapse after paying it, without some 
effort to recover it back, then he can never recover it at 
all, but loses it forever. For instance, usurious interest 
has been paid year by year for five years by A to B, and 
B sues for the principal loaned; then A can set off all the 
interest he has paid during the twelve months next ensu- 
ing the payment, but he is barred from setting off that 
which he paid during the other four years, or that which 
he paid over twelve months before he puts in his plea. 

The judgment granting the new trial is therefore 
affirmed, but it is ordered that the verdict stand, if the 
plaintiff will write off all but the principal sum loaned, 
which, as the two suits were tried together in the superior 
court, we understand, amounts to one hundred and fifty 
dollars. 

Judgment affirmed. 


WAKEFIELD vs. MOORE, sheriff, e¢ ai. 


. Sheriffs are liable to plaintiffs in 7. fa. for any injury sustained by 
reason of a failure to discharge their duty in reference to the proper 
execution and return of finai process, when placed in their hands. 
Plaintiffs in 7. fa. have a remedy by action on the case or by rule, 
the measure of liability in either case being the actual injury sus- 
tained. 

(a). While, in the present instance, we would not have opened the case 
and set aside the rule absolute on account of the discovery by the 
sheriff that the property levied on did not belong te defendant in 
fi. fa., because, by proper diligence, this might have been discovered 
before rule absolute, yet we will not disturb the judgment of the 
court below in exercising its clear legal right so to do. 
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2. A rule absolute against a sheriff is not final and conclusive like a 
judgment between parties litigant. It is the dealing of the court 
with its defaulting officer, for whose neglect of duty he is required 
to pay over to the plaintiff in 7. fa. the amount of his actual injury. 
The court may renew and annul its order absolute against a sheriff 
at the same or ata subsequent term, upon motion, when it is made 
to appear that he was not in contempt. 


Sheriff. Damages. Judgment. Practice in the Su- 
perior Court. Before Judge POTTLE. Hancock Superior 
Court. October Term, 1879. 


Reported in the decision. 
J. T. JORDAN, by brief, for plaintiff in error. 


SEABORN REESE, by brief, for defendants. 


CRAWFORD, Justice. 


A rule absolute having been granted by the judge be- 
low against the sheriff for his failure to make the money 
upon a fi. fa. which had been placed in his hands, he, be- 
fore the day on which the money was ordered to be paid, 
filed his motion to set aside and rescind the order abso- 
lute upon the ground, among others, that the property 
levied upon was not the property of the defendant in 
execution, and that the knowledge of that fact had not 
come to him until after the decision of the court was 
made on the rule. Whenthis motion came on to be heard 
the plaintiff in 7. fa. demurred thereto; the court over- 
ruled the demurrer; the grounds set up in the motion 
were then, by consent, accepted as the answer of the 
sheriff to the original rule, and the traverse thereof was 
sent to the jury who found the issue in favor of the sheriff. 
Exceptions were filed pendente lite to the ruling of the 
court on the demurrer made to the motion to annul and 
rescind the order absolute, and that is the single question 
made in the record. 
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1. Sheriffs are liable to plaintiffs in 7. fa. for any injury 
which they may have sustained by reason of their failure 
to discharge their duty in reference to the proper execu- 
tion and return of final process when placed in their hands. 
This liability may be fixed by an action on the case, or by 
arule against them for contempt of the court, and in 
either remedy the measure of the liability is the actual 
injury which the plaintiff has sustained. 

We concur fully with the judge below in making the 
order absolute against the sheriff under the testimony 
submitted; but we would not have opened the case to 
annul and rescind the rule, by hearing a new defense which 
by proper diligence he might have known and availed 
himself of before the decision had been rendered; this 
however being a right clearly vested in the judge of the 
superior court by law, we will not disturb his judgment 
thereon. 

2. Such judgments are not final and conclusive as are 
those rendered between parties litigant ; they are but the 
dealings of the court with one of its defaulting officers, 
and for whose neglect of duty, is ordered to pay over to 
the plaintiff in 7. fa. the amount of his actual injury. 
This being the character of the proceeding, the court may 
review and annul its order absolute against a sheriff at 
the same or at a subsequent term upon motion, when it 
is made to appear that he was not in contempt. This 
principle was ruled as early as the 2nd Georgia Reports, 
and may be found in the case of Chipman vs. Barrow, 
page 220. It was reaffirmed in the case of Davis vs. 
Dempsey, 15 Ga., 182, where it was held that there was no 
question but that the court had power to grant the motion. 
And so too in 50 Ga., 335, it was held that orders absolute 
do not operate as estoppels, but the court upon a proper 
case made will go behind the order and look into the truth 
of the case and in its discretion re-examine the same. 

lt was contended by the plaintiff in error that these 
cases were opened upon the ground of fraud; it is true 
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that in the two last, to have made the sheriff liable would 
have been a fraud upon him, say the court, but the princi- 
ple was ruled broadly and independently of the fraud, 
following the case of Chipman vs. Barrow, where there 
was no question of fraud made. 

These questions of contempt in failing to execute the 
process of the court, must rest in the sound discretion of 
the judge, and unless exercised arbitrarily or illegally, 
should not be disturbed. 

Judgment affirmed. 


BATEMAN ect ux. vs. ARCHER. 


. Where a debtor executed to his creditor an absolute deed to land, 
taking from him an agreement in writing to relinquish all claim there- 
to on the payment at a specified time of a certain sum of money, 
and this agreement was canceled and renewed from year to year 
at each time the payment should have been made by the debtor, a 
bill in equity by the creditor, recognizing the deed as an equitable 
mortgage, and praying that upon the failure of the defendant to pay 
the amount due, that his equity of redemption be forever barred 
and foreclosed, was not demurrable upon the ground that the com- 
plainant had an ample common law remedy. The contracts to re- 
linquish by the creditor, being executed at different times from the 
deed, were not such defeasances as would constitute it a mortgage 
which could be foreclosed at law. 

. The money to secure which the deed was executed having been bor- 
rowed by the debtor to purchase the very land thereby. conveyed, 
there was certainly abundant equity in the bill. The debtor cannot 
retain both the money and the land. 


Equity. Mortgage. Debtor and creditor. Before 
Judge JOHNSON. Washington Superior Court. Septem- 
ber Term, 1879. 


Reported in the decision. 


JAMES K. HINEs; C. C. BROWN, by Z. D. HARRISON, 
for plaintiffs in error. 





272 SUPREME COURT OF GEORGIA. 


Bateman ef wx. vs. Archer. 


B. D. EvAns, for defendant. 


CRAWFORD, Justice. 


The record shows that William Archer loaned to G. W. 
Bateman and his wife $1200.00 on the thirteenth day of 
December, 1869, and took as security therefor a deed to 
3024 acres of land; it also appears that he agreed in 
writing, December 15th, 1869, and entered the agreement 
on the back of said deed, that if the said Bateman would 
pay him on the twenty-fifth day of December, 1870, 
$1392.00 he would relinguish all claim to the land to the 
said Bateman and wife. This agreement was canceled 
on the day for the payment of the money, and: another 
of like character made, but no money being paid it was 
repeated from year to year until February t2th, 1875. 

It also appears that on the first day of February, 1870, 
he loaned to Bateman the further sum of $400.00, and 
took a deed to 218# acres of other land to secure its pay- 
ment, upon which deed there was an indorsement similar 
to that upon the first mentioned deed, except that it was 
for the sum of $538.00, to be paid on the twenty-fifth day 
of December, 1871, and if paid he was to relinquish all his 
claim to the land so conveyed. The money not being 
paid at the time named a cancellation of that agreement 
followed, and a renewal thereof for another year was 
made, and thus from year to year it too was continued to 
February 12th, 1875. 

On this date another written agreement covering both 
loans and both tracts of land was entered into, whereby 
if the said Bateman should pay on the twenty-fifth day of 
December, 1875, certain amounts specified in the contract, 
that then the said Archer was to relinquish all claims to 
the land which had been so conveyed. 

No payment was made or this last mentioned date, and 
the said Archer recognizing his deeds under the contract 
as being nothing more than equitable mortgages; filed his 
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bill in equity, setting up the foregoing facts and praying 
that upon the failure of the defendants to pay the amount 
of money due upon the same, that their equity of redemp- 
tion be forever barred and foreclosed. 

To this bill the defendants filed a general demurrer, 
upon the grounds that the complainant had an ample 
common law remedy, and that there was no equity in the 
bill. The judge overruled the demurrer, and this decision 
is assigned as error. ; 

1. We do not see that the complainant did have an 
ample common law remedy; these deeds were absolute 
and unconditional, and expressed the consideration of 
$1,200.00 in one and $400.00 in the other, and the bill 
alleged that there were written.agreements made as here- 
inbefore stated, but the two papers, when taken together, 
do not constitute legal mortgages ; the contracts to relin- 
quish were at different times entered into, possibly affected 
by different laws, and hence acourt of equity was a proper 
forum to pronounce upon such contracts and construe 
their tenorand effect. Az /aw, to make such papers mort- 
gages, the contract to reconvey to make it a defeasance, 
should be executed simultaneously with the conveyance, 
and as a part of the same transaction, and must be under 
seal. /n equity, written or parol evidence which clearly 
shows that the conveyance was intended but as a security, 
will make the transaction a mortgage. Jones on Mort., 
§257; Story Eq. Juris., §1018. A court of law being un- 
able to foreclose a mortgage on account of some informal- 
ity necessary to constitute it such, the same will never- 
theless be regarded as an equitable mortgage, and the 
lien will be enforced by proceedings in equity. Jones on 
Mortgages, §168. 

2. That there is equity in this bill we can entertain no 
doubt. By this demurrer the defendants admit that they 
received $1,200.00 in gold on the thirteenth day of De- 
cember, 1869, with which to pay for this identical land 
upon which they have lived ever since, failing and refus- 
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ing to pay, notwithstanding their promises and agree- 
ments to do so from year to year. And they further 
admit that they received $400.00 more in gold and silver 
on the first day of February, 1870, with which to pay for 
the second piece of land conveyed to the complainant, 
and although promising from year to year to pay the 
same, have failed and refused to comply therewith, thus 
retaining the use of the money and the possession of the 
land. They should pay what is legally due on the deeds, 
or else they should surrender the land; equity will not 
allow them to keep both. In the language of Justice 
BLECKLEY, 60th Ga., 590, “ Equity says, do equity and 
have equity. It says redeem—pay the debt, do what you 
promised, comply with your contract, and then, but not 
till then, will you be restored to the ownership of the 
land. And this is right,and right eternal. It will endure 
forever. It is imperishable and everlasting.” The princi- 
ple of equity herein so strongly and eloquently enunciated 
we re-affirm, and see no reason why it should not be “ im- 
perishable and everlasting.” 

We would not be misunderstood; that redemption to 
which we refer is the exact sum for which the grantors are 
legally liable, which, if found upon the trial as charged in 
the bill, would be the original principal with only the law- 
ful rate of interest thereon to the day of payment. 

The demurrer therefore being properly overruled on 
both grounds, the judgment is affirmed. 


PHILIPS, administratrix, vs. CREWS e¢ al. 


. Where the remainder-men brought suit against the administratrix 
of the life tenant for $600.00, alleging his receipt thereof, his life 
estate therein, his death, and her refusal to pay, and the evidence 
sustained the averments of the declaration, a motion for non-suit 
was properly overruled. 

. A life estate in money, with remainder over, may be created. 
Money may be lost, but it should not be destroyed in the use. 
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. There being no ambiguity or uncertainty in the provisions of a will, 
their construction is for the court, and not for the jury. All parts 
of a will are to be taken together and given effect. If this cannot 
be done because of a conflict in the different parts, then the last must 
prevail. 


Non-suit. Estates. Pleadings. Remainder. Practice 
in the Superior Court. Wills. Before Judge CRAWFORD: 
Muscogee Superior Court. November Term, 1879. 


Reported in the decision. 


JAMES M. RUSSELL; PEABODY & BRANNON, for plain- 
tiff in error. 


BLANDFORD & GARRARD, for defendants. 


CRAWFORD, Justice. 


Mrs. Anna Davie died leaving a will, by the third item 
of which she gave to her son, P. J. Philips, two $1,000.00 
bonds of the M. & G. Railroad, one $1,000.00 of the city of 
Columbus, and money enough to make them of par value. 
By the sixth item it is declared “That portion of my 
estate which I have given to my son, Pleasant J. Philips, 
is for and to him alone, which he is to have, hold and 
enjoy without let or hindrance for and during his natural 
life, and if he dies without issue, child or children, at his 
death; it is to be equally divided between his surviving 
brothers and the children of my three deceased daughters, 
each set of children to draw what would be their mother’s 
portion if they were all in life.” 

Pleasant J. Philips was appointed her executor, qualified, 
received the bonds and $600.00 in cash to make them of 
par value, died without child or children living at his 
death, and Mrs. Laura Philips, his widow, administered 
upon his estate. The remainder-men brought suit against 
her to recover the $600.00, alleging his receipt thereof, his 
death, his life estate therein, and her refusal to pay; to 
which she pleaded the general issue and set-off. 
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The plaintiffs introduced in evidence the will of Anna 
Davie; a return of P. J. Philips, in which he acknowledged 
the receipt of $600.00 to make the bonds of par value; 
a return of Mrs. Laura Philips, administratrix of P. J. 
Philips, showing her receipt of over $2,000.00 cash in hand 
at the death of P. J. Philips, besides $6,000.00 of other 
cash assets, and rested their cause. Counsel for defend. 
ant moved a non-suit, which was overruled by the court, 
and defendant excepted. 

Testimony for the defence was then introduced, which 
was that P. J. Philips did not keep the $600.00 separate 
from his own money, and that the cash returned by her 
he had on deposit, and closed. 

The court was requested to charge the jury— 

1. If Mrs. Philips did not have the specific money in 
hand, then the jury must find for the defendant. 

2. Whilst it is competent by proper words to create a 
life estate in money, yet if the money was to be received 
by Philips without let or hindrance, and if he received it, 
used it as his own, and did not keep it separate for the 
estate or remainder-men, then plaintiffs cannot recover. 

3. If the jury believe that the intestate commingled the 
$600.00 with his own money, so that it could not be dis- 
tinguished from the balance of his estate, then this action 
does not lie. 

4. If the jury believe that the third clause in the will 
gives an absolute estate, and the sixth makes a limitation 
over, the limitation is void. 

5. That if the jury believe all the testimony of the 
plaintiffs, they cannot recover. 

All of which requests were refused by the court, and 
the defendant excepted. 

1. The first question made by the record for our review 
is, was the motion for a non-suit properly overruled? It 
was in effect a demurrer to the plaintiffs’ right to recover 
under the evidence submitted, and this depends upon the 
construction of the clauses in the will, and the form of the 
ction employed to enforce the right. 
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Under the judiciary act of 1799, all that was required 
of the plaintiff was that he plainly, fully and distinctly 
set forth his cause of action, and, under the act of 1818, 
technical or formal objections are not to invalidate any 
petition if the same substantially conforms to the requisi- 
tions of the provisions of the act of 1799, and if the de- 
fendant has had notice, all other objections shall be dis- 
regarded. Under the English rule of pleading, this was 
a proper action, and would have been maintained. Money 
had and received lies to recover money which @x equo et 
bono the defendant ought to pay. Whenever the plaintiff 
could recover in a court of equity he can recover in an 
action for money had and received. Chitty on Con., 474; 
2 T. R., 153; 1 Cowper R., 372; 6 Peters, 68. This is 
also ruled in the 7th Ga., 68, 69. 

We are unable to see any legal reason why if this ad- 
ministratrix got possession of this estate by means of her 
administration upon it, and she could not have gotten it 
in any other way, and had its money in her hands as such, 
that this suit would not lie against her as such adminis- 
tratrix to recover it. 

2. The cardinal rule for construing wills is to ascertain 
the intention of the testator, and if that intention be not 
illegal, then it is to be carried out by the courts as in- 
tended. That Mrs. Davie intended to give to her son, 
P. J. Philips, a life estate only in the property and money 
bequeathed to him, it seems to us to be too plain for a 
doubt. He is to have it for life; it “is for and to him 
alone,” and at his death to go to his children, if he had 
any; if not, then to go to his brothers and the children 
of his deceased sisters; it was to follow the blood of the 
testatrix. The intention being clear and indisputable, 
the purpose natural and legal, it must be executed. 

But it is said that neither an estate in remainder, nor a 
limitation over, can be created in money, because it is such 
property as is destroyed in the use. Sometimes it is lost 
in the use, but it should never be so with trust money. 
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He who undertakes to execute a trust is charged with the 
duty of seeing to it that it is not destroyed in the use; 
the income may be destroyed by its use, for it was so in- 
tended, but the corpus must be preserved for the remain- 
der-men. A life estate may be created in money, and 
section 2253 of the Code does not allude to money, but 
to such things as perish with the usage. In the 20th Ga., 
793, it is ruled that there can be as little doubt of the 
executor’s liability to account to the remainder-men for 
the money and notes left by the testator as the other 
property. In 2d Kent’s Com., 252, this language is used : 
“Chattels may be limited over by way of remainder after 
a life interest in them is created, and there is no differ- 
ence in that respect between money and any other chattel 
interest.” 

It was insisted on the argument that the words “ with- 
out let or hindrance” entitled Philips*‘to take this money, 
use it as his, and if he did, not keeping it separate from 
his own, that the plaintiffs cannot recover. These words 
are not so strong as where the testator gave his wife “ full 
power to dispose of a part or all of the above described 
property in any manner she may think proper, and enjoy 
it in any way she may see fit during her natural life, and 
after her death I wish it equally divided between my 
children,” and this remainder was held good. 23 Ga.,515. 

3. The fourth request to charge was properly refused, 
because the construction of the third and sixth items in 
the will, there being no uncertainty or ambiguity about 
them, was for the court and not the jury. Besides, 
every part of a will is to be taken together and given 
effect; if this cannot be done because of a conflict in 
the different parts, then that which is last must prevail 
over the first. We find no difficulty in construing this 
will so as to give effect to both these items; indeed, we 
think that they are perfectly consistent with each other. 

Upon a review of all the points made in this bill of 
exceptions, we think that the judgment should be affirmed. 
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LYNCH, administrator, vs. KIRBY, administrator. 


Where a declaration, in the short form, on a note signed individually, 
was amended by alleging that a testator’s will provided that his 
estate should be kept together and managed for the benefit of his 
wife and children; that, in pursuance of such provision, the execu- 
trix obtained money from plaintiff, which she used for the benefit 
of the estate, and gave the note sued on therefor, it was demurra- 
ble. Especially is this the case where the cause of action stated in 
the amendment was barred by the statute of limitations. 


Administrators and executors. Contracts. Promissory 
notes. Before Judge UNDERWOOD. Coweta Superior 
Court. September Term, 1879. 


Lynch, as administrator of Chandler, brought complaint 
against Kirby, as administrator de bonis non of Joseph Bo- 
hannan, on a promi§sory note dated March 6th, 1862, due 


one day after date to James W. Chandler, or bearer, 
signed by “E. Bohannan.”’ The original declaration, in 
the short form, was filed December 27th, 1869. Subse- 
quently, in March, 1877, and September, 1879, plaintiff 
amended his declaration. The substance of these amend- 
ments was that the will of Bohannan directed as follows: 
That the estate be “kept together and managed for the 
benefit of my wife and children, as though I still lived 
with them.”” That E. Bohannan was executrix. ‘“ That, 
in order to manage said property, and carry on said busi- 
ness and support his family, it was necessary for testator 
in his lifetime to contract debts for food and clothing for 
his family and his negroes, for tuition bills, doctor’s bills 
and for stock, that often credit could not be had, and 
money had to be borrowed and used in purchasing said 
supplies, etc. 

“That said note was given for $500.00, loaned by Chand- 
ler, deceased, to Bohannan, as executrix of said estate, 
and was invested by her in provisions and stock for said 
estate in accordance with the authority conferred on her 
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by said will; which said will, by its terms, made said E. 
Bohannan trustee for the execution of the powers dele- 
gated toherinthesame. * * * 

“ That in managing said estate, carrying on the business 
of farming, raising the family of said testator and support- 
ing his negroes and stock, it was impossible to get along 
successfully without contracting debts, borrowing money 
and making notes, and such was the custom of said testa- 
tor in his lifetime, and he would have done the same had 
he been placed in like circumstances.” 

The amendment also set out the property received by 
E. Bohannan, executrix, and that turned over to Kirby, 
her successor, and alleged the payment of other like debts 
and of ten dollars on this note by defendant; and also, 
that Mrs. Bohannan had turned over everything she had 
to Kirby as belonging to the estate. 

On demurrer the case was dismissed, and plaintiff ex- 
cepted. 


L. R. RAY, for plaintiff in error, cited 25 Ga., 242; 56 
1b., 642; 52 1b., 487, 500; 56 /b., 538; 38 7b., 581. 


JoHN S. BiGBy; ORLANDO MCLENDON, for defend- 
ant, cited 56 Ga., 396, 309; 25 /b., 240; 57 /b., 260; 39 /6., 
130; 61 /0., 256; 49 /b., 355. 


WARNER, Chief Justice. 


On December 27th, 1869, the plaintiff brought his ac- 
tion against the defendant asthe administrator of Joseph 
Bohannan, deceased, on a promissory note for $500.00, 
dated March 6th, 1862, payable to plaintiff's intestate, 
due one day after date, and signed by E. Bohannan. On 
March 12th, 1877, the plaintiff amended his declar- 
ation alleging that E. Bohannan was the widow and ex- 
ecutrix of Joseph Bohannan, and that by his will she was 
directed to keep his property together and manage it for 
the benefit of his wife and children, as though he still 
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lived with them, and that the note sued on was given by 
her as executrix for the benefit of said estate in the due 
course of her management thereof under said will, and 
sought to obtain a judgment against the defendant as ad- 
ministrator, upon the note of Mrs. Bohannan, so as to 
make the estate in his hands to be administered liable for 
the payment of the note, in the same manner as if a note 
had been given by a trustee for necessary articles fur- 
nished a trust estate. The defendant demurred to the 
plaintiff's declaration, which the court sustained, and the 
plaintiff excepted. 

There was no error in sustaining the demurrer. In 
McFarlin vs. Stinson, 56 Ga., 396, it was held that an exec- 
utor cannot bind the estate of his testator by the execu- 
tion of a note signed by him as executor. The assets of 
such estate are only bound for the debts contracted by 
the testator during life. See 39 Ga., 130. In Gaudy vs, 
Babbitt, cited by the plaintiff in error, 56 Ga., 641, it was 
expressly held that this rule has not been relaxed in this 
state as to executors, administrators or guardians. Be- 
sides, we think the amendment was barred by the act of 
1869. 


Let the judgment of the court below be affirmed. 


MAYNARD vs. HUNNEWELL, executrix. 


Where a verdict was rendered in favor of the plaintiff in a distress 
warrant, and a motion was made to enter up judgment for the 
eventual condemnation money thus found against the defendant 
and the securities on a replevy bond given by him, which was re- 
sisted on several grounds, issue formed, and a verdict returned in 
favor of the defendants, and the plaintiff excepted to certain rulings 
of the court, but served his bill of exceptions upon only one of the 
securities, the writ of error will be dismissed. To set aside the 
verdict and judgment as to one, leaving it standing in favor of the 
other, would work a discharge to him as to his liability to contrib- 
ute if a final judgment should be obtained against the one served. 
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Practice in the Supreme Court. Parties. Service. 
Before the Supreme Court. February Term, 1880. 


Reported in the opinion. 


O. G. GURLEY; I. A. BUSH, by JACKSON & LUMPKIN, 
for plaintiff in error. 


B. B. BOWER, by E. C. BOWER, for defendant. 
CRAWFORD, Justice. 


A motion was made by counsel for defendant in error 
to dismiss this case for want of proper service. 

The case itself arose on a motion in the court below to 
enter up a judgment upon a verdict which had been ren- 
dered against the defendant in a distress warrant, against 
the said defendant and his two securities on the replevy 
bond for the condemnation money found in said verdict. 
This motion was resisted upon several grounds; issues 
were formed thereon, and upon the trial a verdict was 
found for the defendants ; the plaintiff being dissatisfied 
with the rulings of the court and the verdict, excepted. 

Service of the bill of exceptions was perfected upon 
Mrs. Hunnewell, but none upon Thomas F. Hampton, 
administrator, etc., who was her co-defendapt, and whose 
intestate was her testator’s co-security on the replevy 
bond. This failure to serve the other defendant is fatal 
to a hearing in this court. 

The verdict and judgment on the trial of the issues 
formed on the motion in the court below were in favor of 
both defendants; their testator and intestate were co- 
securities, with all the rights of contribution between 
themselves ; to set aside therefore the verdict and judg- 
ment as to one, leaving it standing in favor of the other, 
would work a discharge to him as to his liability to con- 
tribute, if a final judgment should be obtained against 
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this defendant in error. Any act of a creditor which 
operates as a discharge to one security is such an injury 
to the other as to discharge him also, and the failure to 
make Hampton a party by the plaintiff in error leaves 
him discharged. 

Independently of this the ruling in this case is sup- 
ported by that of Jordan vs. Kelly & Brothers, decided at 
the last term, not yet reported, and Curey vs. Hitch, sol. 
gen. et al., 57 Ga., 197. . 

The case must be dismissed. 


WARE ef al. vs. THE TRUSTEES OF EMORY COLLEGE 
et al. 


[Jacxson, Justice, being disqualified from presiding in this case on account of being a 
trustee, Judge Crisp, of the southwestern circuit, was designated by the governor to 
preside in his place.] 


. Where a testator died in 1820, leaving a will, by which, after mak- 
ing certain specific bequests, he gave to trustees one-half of the 
residue of his estate in trust for his married daughter for life, and 
if she should survive her husband, the trust should cease and the 
property vest in her, and then providing that if she should die, leav- 
ing no child or children living at her death, such property should go 
to the children of her brother and sister, and after testator’s death a 
grant of land was made by the government of the United States to 
the heirs and legal representatives of said testator : 

Held, that the heirs and legal representatives took under the grant 
and not under the will. 

2. If the trustees of the married daughter received in payment of her 
interest in the land so granted, $5,000.00 in Georgia Railroad stock 
and with her consent, conveyed it to Emory College, and afterwards, 
in 1855, being a widow, old and childless, she relinquished and as- 
signed to the children of the brother and sister “all claims, if any 
she had,” to said railroad stock, and they, in 1856, by virtue of said 
relinquishment, and also in their own right as remainder-men under 
the will of testator, filed their bill against the said college and rail- 
road, or against the college alone, to recover the same, and upon 
the trial in 1860, there was a verdict for the defendants, and there- 
after, in 1878, the said daughter having died childless, the grand- 

v 65—19 
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children and representatives of the testator filed their bill against the 
said Emory College and the Georgia Railroad to recover the said 
stock under the will of testator : 


Held, that Emory College, under the conveyance, acquired a good and 
valid title to the said stock. 
. That the grand-children of the testator had no remainder interest 
in the said stock. 
. That even if they had such interest, the judgment for the defend- 
ants on the bill filed in 1856 was a complete bar to the bill brought 
in 1878, as all their rights were adjudicated therein. 


Wills. Estates. Title. Grant. Remainder. Res ad- 
judicata. Former recovery. Before Judge SPEER. 
Newton Superior Court. September Term, 1879. 


Ware ef a/. brought this bill against the trustees of Em- 
ory College and the Georgia Railroad alleging, in brief, 
as follows: 

In 1820, Thomas Carr died testate. After making nu- 
merous specific bequests, the eleventh item of the will 
left one-half of the residue of the estate to the children of 
Susan B. Ware; the other half was left to William A. 
Carr and Nicholas Ware in trust for Selina A. Few, for 
life, free from the control of her husband, Ignatius Few; 
provided, that if she should outlive her husband, the trust 
should cease, and the property vest in her; provided, 
also, that if she should die without leaving living 
child or children, such property should go to the chil- 
dren of Susan B. Ware and William A. Carr, share and 
share alike. In other words, the will created an estate 
for the use of Mrs. Few for life, with executory devise to 
the said children. 

The will wasduly probated, etc. William A. Carr 
accepted the trust and became executor and trustee. 
While acting as trustee, he received a large amount of 
money and property, subject to the limitations stated, 
* $5,000.00 of which he invested in stock of the Georgia Rail- 
road. Afterwards, in 1839, Carr was removed from the 
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trusteeship, on a bill in Clarke superior court, and I. L. 
Graves succeeded him. Under this change, Carr trans- 
ferred to Graves, his successor, fifty shares of stock, 
(worth $5,000.00) subject to the limitations already stated. 
In 1830, Graves, combining and confederating with the 
trustees of Emory College to defraud the devisees in 
remainder, without any consideration whatever, and with- 
out notice to parties in interest, or any order of court, 
transferred said stock to them (the trustees), and they 
took with full notice of the manner in which he held. 
The Georgia Railroad, also with full notice, made the 
transfer on its books, and has ever since paid dividends 
to such transferees, in fraud of the devisees in remainder. 
In 1845, Few died, and thereupon the trust ceased, 
and life estate with remainder over vested. He died 
insolvent, and there has never been administration on 
his estate. Graves also died during the life-time of 
Mrs. Few, insolvent, and there has been no representa- 
tion on his estate. Mrs. Few never had any children, and 
died childless in 1876. Thereupon the remainder created 
by Thomas Carr’s will vested, and the remainder-men be- 
came entitled to the property or its proceeds, with divi- 
dends, etc. Mrs. Few never had any property except 
such as was subject to the conditions already stated. She 
died insolvent, and there has never been administration 
on her estate. 

The estate of Thomas Carr has long been wound up; 
there are no debts nor administration, and no need of any. 
Complainants, therefore, are the persons entitled to the 
property under the will of Carr, being the children of 
Susan B. Ware and William A. Carr, and those who rep- 
resent such children. All parties in interest are parties 
to the bill. 

Complainants prayed— 

(1.) For discovery as to dividends, etc., etc. (not mate- 
rial here). 

(2.) That the college be decreed to transfer the stock to 
complainants. 
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(3.) Execution on failure to transfer. 

(4) That the railroad be decreed to make the necessary 
changes on its books, etc. 

(5.) That the railroad be required to pay complainants 
the dividends accrued since 1876. 

(6.) That full and complete title to the stock be decreed 
to be in complainants. 

(7, 8.) General relief and subpcena. 

To this bill defendants did not answer, but pleaded 
former recovery. The plea alleged that at September 
term, 1860, of Newton superior court, the same matters 
and things were adjudicated on a bill filed against the 
same defendants and I. L. Graves, by the same complain- 
ants, except that M. A. Veitch, E. W. Carr, and Susan 
A. Carr are now dead, and represented in this suit by 
their legal representatives. 

The proceeding pleaded in bar was, in brief, as follows: 

In 1856, Thomas W. Carr and others filed their bill 
against the trustees of Emory College, I. L. Graves, and 
the Georgia Railroad. They alleged as follows: Thomas 
Carr died leaving the will already described; William A. 
Carr was trustee, and was succeeded by Graves, who re- 
ceived forty-two shares of Georgia Railroad stock, with 
full notice of the limitations attaching to it. In 1840, 
Graves, in violation of his trust, and without consent of, 
or notice to, the beneficiaries, and without any considera. 
tion moving to them, transferred said stock to the trustees 
of Emory College, as complainants are informed, in pay- 
ment of a debt of Ignatius Few, husband of Selina A. 
Few. In 1849, this stock was increased to seventy-three 
and one-half shares. Mrs. Few has never borne a child, 
and being advanced in years, it is not probable or possible 
that she will. In 1855, Mrs. Few made a deed conveying 
to complainants (the children of William A. Carr and 
Susan B. Ware) all her right, title and interest in and to 
the said shares of stock—she being then a widow, and 
JSeme sole. Charges collusion, etc. 
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The prayer was that the trustees be compelled to de- 
liver up the certificates of stock held by them to be can- 
celed, and account for dividends; that the railroad be 
decreed to issue new scrip to complainants in place of 
this; that they should have general relief and subpcena. 

This bill had as exhibits to it the will of Thomas Carr, 
the removal of William A. Carr and appointment of Graves 
as trustee, receipt for the stock by Graves, notice by Carr 
to Graves of limitations, and conveyance by Mrs. Few to 
complainants of her life interest. Service of this bill was 
acknowledged by Judge J. J. Floyd, as attorney for Graves 
and the college. There was no official entry of service or 
acknowledgement by the Georgia Railroad. 

Among the papers in the suit pleaded in bar was an 
amendment, which was substantially as follows: During 
the life of Thomas Carr, for services to the government, 
he became entitled to certain bounty lands. For some 
reason, it was necessary to apply to congress in regard to 
the lands. Pending this application he died, and after- 
wards congress passed an act allowing the heirs or legal 
representatives to lay off the land. W. A. Carr, executor, 
did so. Some of the heirs general of Thomas Carr filed a 
bill about 1824, claiming that the land did not pass 
under the will, but to the heirs general. On demur- 
rer it was dismissed. And further, that Ignatius Few 
transferred to William A. Carr any interest he might have 
in the lands. By the acquiescence of the parties, and by 
the demurrer, sustained as above stated, the trusts of the 
will were conclusively determined to attach to said lands. 

To this bill (the bill pleaded in bar) Graves answered 
substantially as follows: He knew nothing personally of 
Thomas Carr; had seen the will under which complain- 
ants claim, with the items as set forth by them. Admits 
the discharge of William A. Carr, as trustee, and his ap- 
pointment under bill in Clarke superiorcourt. The decree 
in that case provided for an election to take the railroad 
stock or notes of one Jamison on account of the lands in 
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Alabama. Under instructions from his cestui que trust 
defendant elected to take the stock, and did receive fifty 
shares; but upon an accounting before referees to whom 
the management of the trust was referred, this was found 
to be eight shares too much, and Graves reconveyed these 
eight to Carr. In 1840 these forty-two shares were con- 
veyed to the college. It was done in this way: Graves 
gave to Mrs. Few a blank power of attorney to dispose of 
the stock; she gave to him an acquittance of his liability 
to her for said stock; he then tranferred said stock to the 
trustees of the college, receiving nothing from them, but 
receiving from Mrs. Few’s husband, Ignatius Few, a re- 
ceipt for $3780.00, as having been received by him from 
the hands of one Bryan, an agent of the college. Graves 
has heard that Few had used funds entrusted by the 
United States government to him, in purchasing property 
in Columbus, Georgia, and that he persuaded his wife to 
make the arrangement so as to settle in some way this 
difficulty. He gave her his notes for $4,000.00 and a lien 
on Columbus property. In 1842, Few and Mrs. Few filed 
their bill against Graves. In it they set out the full trust, 
the removal of Carr and appointment of Graves, the re- 
ceipt by him of trust funds, and they allege on account of 
threats of future suits against him, etc., he did not admin- 
ister the trust satisfactory to them, and they prayed his 
removal and the appointment of Few. Answering this 
bill of 1842, Graves stated his administration of the trust 
to the best of his ability, and under the wishes of Mr. 
and Mrs. Few, and expressed his willingness to resign the 
trust if he could do so safely. These proceedings, Graves 
urged, were conclusive, and prevented a re-opening of 
accounts against him. He further alleged that he was 
advised and believed that complainants had no interest in 
these funds, because they arose from the proceeds of the 
sale of certain lands in Alabama, of which Thomas Carr 
was never seized, but which were granted after his death 
to his heirs and legal representatives, and an interest in 
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which was absolutely vested in Mrs. Few, as one of the 
heirs general, and through her in her husband. The an. 
swer also states that Graves knew nothing about the ser- 
vices of Thomas Carr to the United States government, 
etc. He denied confederation, etc., and exhibited verdict 
and judgment appointing him, also proceedings discharg- 
ing him, and receipts of Mr. and Mrs. Few. 

The president of the board of trustees answered deny- 
ing any knowledge of the matters charged in the bill. 

The jury found generally for defendants, September 
1860. Complainants excepted. 

The judgment was affirmed. (32 Ga., 557.) 

Such was the plea in bar. 

Complainants took exception to it, and filed a traverse 
on the following grounds: 

(1.) The judgment pleaded in bar was not between the 
same parties as the present suit. 

(2.) The subject matters of the suit were different. 

(3.) If any of the parties appear to be the same in 
name, they sue now in a different right from what they 
did then. 

(4.) The issues in this suit were not involved before. 

(5.) The sole issues involved in the former adjudication 
were the admissibility of certain evidence, and an estop- 
pel on Mrs. Few by reason of a previous contract covering 
her life estate in the property in question. 

(6.) There had been a former adjudication on the sub- 
ject of the Alabama lands in Clarke superior court, on a 
bill filed in 1855, to which all the present parties, or their 
privies, were parties; and by which suit it was settled 
that the Alabama lands did pass under the will of Thomas 
Carr, and the proceeds were subject to the limitations 
thereof; and that it was not decided otherwise in the suit 
pleaded in bar. 

(7.) The paper purporting to be an amendment to the 
bill pleaded in bar never was filed, or served, or passed 
upon. 
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(8.) That the Alabama lands were not granted to the 
heirs of Thomas Carr, but were granted to him in his life- 
time, and that it has not been decided otherwise, and 
statements to the contrary are erroneous. 

On this traverse issue was joined. 

Complainants introduced the following evidence: 

(1.) Will of Thomas Carr, duly probated, etc., with 
letters of administration to William A. Carr. 

(2.) Admission of the defendant’s attorneys that the 
trustees held, and still hold, the stock transferred to them 
by Graves, trustee, and forming the subject matter of the 
suit. 

(3.) Two acts of congress allowing the heirs and legal 
representatives of Carr and others a certain time within 
which to enter a tract of land in the land office, in lieu of 
certain land already granted to said Carr and others, by 
the state of Georgia, in 1786. 

(4.) Record from Clarke superior court, showing dis- 
charge of W. A. Carr from the trusteeship, appointment 
of Graves, his acceptance of the trust, and his taking the 
stock under the decree. : 

(5.) Complainants offered in evidence the record of 
Carr vs. Avery et al., administrators, et al. To understand 
this record it is necessary to go over the nature of 
the litigation, as set out in the record itself, as follows: 
In 1820 Thomas Carr, the testator, died. In 1824 certain 
of the heirs general filed a bill against W. A. Carr, exec- 
utor of Thomas Carr, setting out the manner in which 
the executor received and took possession of the Ala- 
bama lands, and was proceeding to administer them ac- 
cording to the will; they claimed that said lands did not 
pass under the will, but by inheritance to the heirs, (Mrs. 
Few being one of complainants) and they prayed a decree 
accordingly. On demurrer this bill was dismissed. The 
demurrer was general, and for non-joinder of parties. 
The heirs then acquiesced in the administration aforesaid 
by the executor, and he disposed of said lands, and paid 
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over the proceeds according to the eleventh item of Carr's 
will—one-half to the children of Susan B. Ware, and one- 
half to W. A. Carr, as trustee of Mrs. Few. In 1839 he 
was discharged and Graves appointed to succeed him. 
Graves thus received the stock of the Georgia railroad as 
successor of W. A. Carr in the trusteeship. In 1850 
Avery et a/., administrators of Thomas D. Carr, a son of 
testator, Thomas Carr, deceased, filed a bill against Wil- 
liam A. Carr. They set out the manner of the grant of 
the Alabama lands, the way in which he had taken pos- 
session of them, and alleging that they did not pass under 
the will of Thomas Carr, but directly to the heirs, and that 
William A. Carr’s administration of them was a misappro- 
priation; prayed that he be required to account for the lands 
and their proceeds to the heirs of Thomas Carr. When the 
litigation had reached this point, William A. Carr filed his 
bill against Avery et a/., administrators, and made all the 
heirs and residuary legatees of Thomas Carr parties. The 
bill recited all the facts above stated, giving a detailed 
history of the litigation; it claimed that the Alabama 
lands did pass under the will of Thomas Carr, that it had 
been so decided, that the heirs had acquiesced, and that 
the proceeds had been distributed subject to the limita- 
tions of the will, although this was against his interest, 
(he being an heir, but not receiving any of these proceeds 
under the will). The object of this bill was to settle 
finally the question whether the Alabama lands passed 
under the will, and to enjoin further suits upon that issue. 
The jury found for complainant, and an injunction was 
granted accordingly. This was in 1855. 

When this record was offered in evidence, the court re- 
jected it because the trustees of Emory college were not 
parties to it, and because it was irrelevant. Defendants 
introduced the record pleaded in bar, over the objection 
of complainants’ counsel, including the remittitur from 
the supreme court. 

There was some testimony in regard to service of the 
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bill pleaded in bar, not material here. The case reported 
in 32 Ga., 557, was also read by consent to the jury. 

Complainants introduced two acts of congress dated 

, by which authority was granted to the heirs and le- 
gal representatives of Thomas Carr (the testator) to locate 
certain land, under authority of which acts the Alabama 
lands were run off and held by the executor of Thomas 
Carr. 

Under the charge, the jury found for defendants. Com- 
plainants moved for a new trial on the following, among 
other grounds: 

(1.) Because the verdict was contrary to law and the 
evidence. , 

(2.) Because the court refused to charge the following 
request: “If you believe from the evidence that the suit 
pleaded in bar by the defendants was a suit to recover a 
life estate of Mrs. Few by virtue of an assignment or con- 
veyance from her, and that the present suit is not to 
recover a life estate, but a remainder after the life estate, 
then the subject matter of the suits is not the same, and 
you will find against defendants’ plea.” 

(3-) Because the court refused to give the following re- 
quest without qualification: “If the jury believe from the 
evidence that the suit pleaded in bar was brought to re- 
cover a remainder interest, and was brought before the 
remainder vested—that is, if it was brought before the 
life estate ended and without proper reason to bring 
it at that time, such a suit would not bar the remainder- 
men from bringing another suit after the end of the life 
estate for the remainder interest.” 

The court added this qualification: “Unless the defense 
to said suit so brought waived the existence of the life 
tenant and put their defense on grounds that barred both 
assignees and remainder-men ; that is on the merits of the 
title held both by life-tenant and remainder-men ; if this 
was done, and the case decided on its merits, it would be 
a bar to both life-tenant and remainder-men, if they were 
parties thereto.” 
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(4.) Because the court refused to charge the following 
request: “If you believe from the evidence that the 
holder of an estate for life under the will of Carr made a 
conveyance of her estate to the remainder-men, which 
conveyance was not valid, and that such remainder-men 
then sued for the whole estate, the decision in that case 
would not bar a’suit for the remainder interest on the end 
of the life estate.” 

(5.) Because the court rejected the record of the case of 
Carr vs. Avery et al., administrators, et al, set out in the 
evidence above. 

The motion was overruled, and complainants excepted. 


J. H. LUMPKIN; POPE BARROW; A. B. SIMMS, for 
plaintiffs in error. 


JOHN J. FLoyD; CLARK & PACE; H. D. MCDANIEL, 
for defendants. 


CRISP, Judge. 


In 1876, Selina A. Few departed this life. Whereupon 
plaintiffs in error, being the grand-children and repre- 
sentatives of grand-children of Thomas Carr, deceased, 
brought their bill in Newton superior court against the 
defendants in error, alleging that the remainder created 
by the will of Thomas Carr-had vested, that the railroad 
stock, bought with the proceeds of the Alabama lands, 
passed under the will of Carr, that the railroad and col- 
lege had notice of their interest at the time of taking, etc., 
and prayed, amongst other things, that the college be de- 
creed to transfer the stock to complainants, pay divi- 
dends since 1876, and that full and complete title to said 
stock be decreed in complainants. To this bill defend- 
ants did not answer, but pleaded former recovery. The plea 
alleged that at the September term, 1860, of Newton 
superior court, the same matters and things were adjudi- 
cated on a bill filed against the same defendants and I. 
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L. Graves by the same complainants, except that M. A. 
Veitch, E. W. Carr and Susan Carr are now dead and 
represented in this suit by their legal representatives. 
The suit pleaded in bar was the bill of August 15th, 1856. 

Complainants filed a traverse of this plea on the 
grounds, amongst others, that the judgment pleaded in 
bar was not between the same parties in the same right, 
and that there had been a former adjudication on the sub- 
ject of the Alabama lands in Clarke superior court on a 
bill filed in 1855, to which all the present defendants, or 
their privies, were parties, by which it was settled that 
the Alabama lands did pass under the will of Thomas 
Carr, and the proceeds were subject to the limitations 
thereof, and that it was not decided otherwise in the suit 
at bar. The bill of 1855 appears in the statement of 
facts. On this traverse issue was joined, and the case 
went down to the jury. Under the charge a verdict was 
rendered for defendants and a decree entered accordingly. 
Complainants below excepted, and the case is brought 
here to review that finding. 

We do not think the heirs and representatives of Thomas 
Carr took these Alabama lands under his will. After his 
death the government granted them, not to Carr, but to 
his heirs and representatives; none of the limitations es- 
tablished by the will apply to this property. Mr. Few, 
by virtue of his marriage with Selina Carr, became one of 
the heirs of Thomas Carr, and as such he was entitled to 
receive the proceeds, or his part of the proceeds, of the 
Alabama lands. He did not assert this right. W. A. 
Carr was the executer of Thomas Carr ; as such he sold 
these Alabama lands, retaining the part to which Mr. 
Few was entitled, holding it as trustee for Mrs. Few. In 
1836, upon his own application, he was discharged and I. 
L. Graves was appointed trustee in hisstead. The decree 
appointing Graves provided “that for and on account of 
the lands sold in Alabama by the said W. A. Carr and 
granted by congress to the heirs and legal representative 
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of Thomas Carr, deceased, that said W. A. Carr pay 
over to his successor, said I. L. Graves, in trust for Mrs. 
Few, $5.258.25.”" This Alabama land, or the proceeds, was 
not trust property until this decree. It belorged to Mr. 
Few. While Graves was trustee, with the consent of Mrs. 
Few, the cestui gue trust, the property in litigation, the 
stock, which Graves had received under the decree in lieu 
of the money due Mrs. Few from Carr, was transferred 
to the trustees of Emory college, Mrs. Few receiving in 
exchange for said stock good and collectible notes amount- 
ing to four thousand two hundred dollars, and a lien on a 
house and two lots in the city of Columbus; the property 
so received by her she deposited with Graves, her trustee, 
to be held by him for her instead of said stock. In 1842 
Mrs. Few becoming dissatisfied with her trustee, filed her 
bill in Newton superior court, praying for his removal and 
the appointment of another in his stead; in this case a 
decrée was rendered, approving the conduct of Graves in 
converting the railroad stock into other funds, removing 
him as trustee, and appointing Mr. Few. He accepted 
the trust, thereby estopping himself from’ denying that 
this was trust property, made so by the decree of the 
court by his consent, not made.so by the will of Thomas 
Carr. Mrs. Few was the sole beneficiary of the trust, and 
this court has decided that, as against her, the college has 
a good title. 32 Ga.,557. Unless the Alabama land passed 
under the will of Thomas Carr complainants have no case. 
Weare clearly of the opinion that they did not so pass, and 
we are gratified to find that in this view we are sustained 
by so distinguished a jurist as Judge Lumpkin; in 19 Ga., 
page 70, when discussing the will of Thomas Carr he says: 
“The Alabama lands, it is true, were sold by William A. 
Carr as executor of his father, and the money invested in 
Isaac (a slave) and railroad stock. But if these lands were 
granted by the government directly to the heirs of Thomas 
Carr, subsequent to his death, then this fund could not 
be followed and affected by the trust in the will.” Again, 
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in 32 Ga., page 566, on the same subject he says: “The 
heirs of Thomas Carr, excluding William A. Carr, the 
executor, sustained a great sacrifice in the premature sale 
of these lands, and that too under the executor’s title, 
which was not worth the paper it was written on.” 

Complainants insist that the verdict and decree rendered 
in 1855 on the bill of Carr vs. Avery et al., is an adjudi- 
cation that the Alabama lands did pass under the will of 
Carr, and these defendants are bound by that decree. They 
are not bound unless they were parties or privies. We 
cannot see that they were either; the trustees of Emory 
college had owned this stock more than ten years before 
that bill was filed. 

We think, too, that the adjudication on the bill of 1856 
was a complete bar to this bill, as all the rights of com- 
plainants were determined therein. See 32 Ga., 557. 

Judgment affirmed. 


BUSH vs. KEATON, executor. 


1, The service of the bill of exceptions must affirmatively appear to 
have been made after the certificate of the presiding judge was at- 
tached thereto. (R.) 

. The certificate of the judge must affirmatively appear to have been 
attached to the bill of exceptions within thirty days from the ad- 
journment of the term of the court at which the trial was had, or 
some reason therefor be given in the certificate showing that such 
delay was without fault of the complaining party. (R.) 


Bill of exceptions. Practice in the Supreme Court. 
February Term, 1880. 


When this case was called counsel for defendant moved 
to dismiss the writ of error upon the following grounds: 
1. Because it did not appear that the service of the bill of 
exceptions was made after the certificate by the presiding 
judge. 2. Because it did not appear that such certificate 
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was made within thirty days from the adjournment of the 
court at which the trial was had. 

The facts upon which this motion was based were as 
follows: 

The bill of exceptions concluded thus: 






“And the claimant now comes, within thirty days from the ad- 
journment of said court (which adjourned on the twenty-fifth day of 
October, 1879,) and presents this his bill of exceptions,” etc. 






The certificate of the presiding judge was not dated at 
all. The acknowledgement of service was as follows: 





| 

« Due and legal service of the within bill of exceptions acknowl- | 
edged. Copy and all further service waived. This November 4th, 
1879. (Signed) B. B. BOWER, 
“ Att'y for $.K. P. Keaton, ex'r of B. O. Keaton, def’t in error.” 

| 







To the motion it was replied, first, that the bill of ex- 
ceptions recited that it was presented within thirty days, | 
which recital was verified by the judge’s certificate, and as | 
such certificate did not state any reason why it was not 
certified within time, the legal presumption that an officer 

: 
| 
i 
) 








had properly performed his official duty would bring the 
certificate within the time prescribed by law; second, 
that the date of the acknowledgement of service, which 
followed the certificate of the judge, and which recognized 
the paper as “the within bill of exceptions,” was within 
ten days from the adjournment of the court, and hence 
the bill of exceptions must have been certified within said 
ten days. : 

The court dismissed the case, enunciating the princi- 
ples stated in the head-notes. 















H. C. SHEFFIELD; I. A. BUSH, by JACKSON & LuMp- 
KIN, for plaintiff in error. 









B. B BOWER; D. A. Vason; Z. D. HARRISON, for 
defendant. 
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LAWRENCE & POPE vs. THE MAYOR, ETC., OF MONTI- 
CELLO. 


. Where the judge’s certificate to the bill of exceptions fails to state 
that it is true, the writ of error will be dismissed. 

. This defect is not cured by the fact that the bill of exceptions con- 
tains nothing but assignments of error upon the grounds taken in 
the motion for a new trial, and that such grounds appear in the 
record to have been certified as true by the presiding judge. 


Practice in the Supreme Court. February Term, 1880. 


When this case was called a motion was submitted to 
dismiss the writ of error because the judge’s certificate to 
the bill of exceptions did not state it to be true. The 
material portion of his certificate was as follows: 

“I do certify that the foregoing bill of exceptions, with the record 
in the case, contains all the evidence material to a clear understanding 
of the errors complained of; and the clerk of the superior court of 
Jasper county is hereby required,” etc. 

It was replied that the facts stated in the motion for 
new trial appeared from the transcript of the record to 
have been certified as true by the judge, and the bill of 
exceptions consisted of nothing but assignments of error 
upon the grounds taken in such motion. 

The case was dismissed and the principles stated in the 
above head-notes enunciated. 


C. W. JORDAN; BOLLING WHITFIELD, for plaintiffs in 
error. 


BARTLETT & ANDERSON, for defendant. 
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SMITH ef al. vs. WHEATLEY & COMPANY ef al. 


When exception is taken to the granting or refusal to grant an injunc- 
tion, the time prescribed in section 3213 of the Code for tendering, 
serving and forwarding the bill of exceptions, is imperative, and if 
such document be not transmitted to this court by the clerk, together 
with a transcript of the record, within fifteen days from the date of 
the service, the writ of error will be dismissed. 


Injunction. Bill of exceptions. Practice in the Su- 
preme Court. February Term, 1880. 


This case was upon writ of error to the refusal of an 
injunction. When called counsel for defendants moved to 
dismiss because the bill of exceptions and transcript of 
the record were not certified and transmitted by the clerk 
within fifteen days from the date of the service. The 
facts upon which this motion was based were as follows: 

The application for injunction was heard and refused 
on January 8th, 1880. The bill of exceptions to this de- 
cision was certified by the presiding judge on January 
28th. Service was acknowledged on February 6th follow- 
ing. It was filed in the clerk's office on the twenty-fourth 
day of February, and certified and transmitted by the 
clerk on March Ist following. 

The court sustained the motion, enunciating the princi- 
ple set forth in the head-note. 


J. A. ANSLEY; A. D. SMITH, for plaintiffs in error. 


S. C. ELAM; Z. D. HARRISON, for defendants. 


TURNER vs. WILCOX, GIBBS & Co. 


1. Where interrogatories and answers are omitted from the brief of 
evidence, the writ of error will be dismissed, and this though such 
omitted testimony may appear in another part of the record. 

2. Where the judge indorses on the brief of evidence “revised and 

v 65—20 
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approved subject to corrections,” the writ of error will be dismissed, 
unless it affirmatively appears that he subsequently finally passed 
upon such brief, making the corrections, if any were necessary. 


Practice in the Supreme Court. February Term, 1880. 


When this case was called, counsel for the defendants 
moved that the writ of error be dismissed because the 
brief of evidence was not revised and approved according 
to law, and because the written testimony of Reagan and 
other witnesses was not set out in such brief. 

It appeared from an examination of the record that the 
judge had approved what purported to be the brief of 
evidence as stated in the second head-note. The record 
contained the depositions of several witnesses for the 
defendants which did not appear in the brief of evidence. 
The bill of exceptions showed that such omitted testimony 
was introduced on the trial, but contained no verification 
of the same. 

The motion was sustained and the principles set forth 
in the head-notes enunciated. 


COLLIER & CHARLTON, for plaintiff in error. 


S. F. WEBB, for defendants. 


NEAL vs. THE STATE OF GEORGIA. 


. Where counsel for plaintiff in error were apprized of a defect in the 
record, and of the fact that the clerk’s certificate to the bill of excep- 
tions was fatally defective, in time to have had such defects cor- 
rected before the case was reached in this court, a suggestion of 
the diminution of the record will not be allowed on the call of the 
case, and the writ of error will be dismissed. 

. The certificate of the clerk to the bill of exceptions must cover the 
fact that it is the original, or the writ of error will be dismissed. 


Diminution of the record. Practice in the Supreme 
Court. February Term, 1880. 
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When this case was called, counsel for plaintiff in error 
suggested a diminution of the record, upon the ground 
that the clerk had failed to send up a certified copy of 
the brief of evidence, but had forwarded, in lieu thereof, 
the original, and because he had failed to transmit, duly 
certified, the original bill of exceptions. 

The certificate of the clerk was as follows: “I hereby 
certify that the within is a full and complete transcript 
of the record and proceedings in the superior court of said 
county, in an ‘action of the state, plaintiff, and William 
Neal, defendant, and also the bill of exceptions. 

“Given under my hand,” etc. 

It was objected that the counsel for plaintiff in error 
had been apprized of such defects for several months, 
and could have had them corrected before the call of the 
case. Counsel for the state, therefore, moved that the 
writ of error be dismissed. 

The court refused to allow the diminution of the record 
and dismissed the case. 


R. E. KENNON; ARTHUR HOOD, JR., for plaintiff in 
error. 


JAMES T. FLEWELLEN, solicitor-general, for the state 


*COLLIER vs. LEONARD; WARE vs. WARE ef al.; WIL 
SON e¢ al. vs. ARCHER et al.; GENTRY vs. COWAN, 
McCLuNG & Co. 


This court will reluctantly interfere with the grant of a first new trial, 
and these cases do not show such abuse of discretion as requires 
interference. 


s ‘epor.s er opinior ure published in the following cases under the provisions of act 
aso dale ) 
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RAHILLY ef al. vs. HORTON; THE SUM. MAc. R. Co. vs. 
BOHLER; COTTLE ef al. vs. COTTLE e¢ al; FRANKE 
vs. BERKNER ¢7 al. 


The bill and answer, and the affidavits in support of each, being con- 
flicting, this court will not control the discretion of the chancellor 
in granting an injunction. Whilst in his order the chancellor sta- 
ted that he declined to decide the facts in dispute, yet the grant of an 
injunction shows on which side he considered the evidence prepon- 


derated. 


RIVERS vs. HOopD. 


When a party in a justice court who had exhausted his continuances, 
moved again to continue on account of the sickness of a material 
witness, and the presiding justice stated that no subpoena had been 
asked for to bring in such witness, but that he had been at the store 
of the justice shortly before court, apparently well, there was no er- 
ror in refusing a continuance. 


WARNER, Chief Justice. 


DUBOSE, administrator, vs. CLEGHORN, HERRING & 
COMPANY ¢é ai. 


Where on the application of the administrator, commissioners were 
appointed to divide certain lands in kind between three heirs repre- 
senting one share in the estate, and such division was effected and 
return made to the ordinary, the share of one of such heirs so set 
apart is subject to judgments against him; certainly so far as the 
administrator de donzs non is concerned, who claims to protect the 
former administrator from the loss of overpayments made to such 
heir. The fact that the administrator never accepted the receipt of 
such heir for the land does not affect the principle. 


WARNER, Chief Justice. 
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BUCHANAN vs. WILLINGHAM. 


An affidavit of illegality filed by a widow upon the ground that the 
execution was levied on property which had been set apart asa 
homestead to her deceased husband, was not demurrable because 
it failed to state that the plaintiff in 7. fa. had not filed an affidavit 
that his claim was within some one of the exceptions to the home- 
stead act. 


WARNER, Chief Justice. 


AYER & COMPANY vs. KIRKLAND. 


Notice given by plaintiffs in cer¢zorard to the opposite party “that they 
had applied for and had issued a certzorarz¢ returnable to the next 
term of the court,” etc., was not a sufficient compliance with section 
4059 of the Code, which requires notice to be given of the sanction 
of the writ of certéorarz. In default of the notice required, the 
certioraré was properly dismissed. 


WARNER, Chief Justice. 


LYON ef a/. vs. GRAY, administrator, e¢ ad. 


. The evidence being conflicting, and the presiding judge being sat- 
isfied with the verdict, this court will not control his discretion in 
refusing a new trial on the ground that the verdict is contrary to 
the evidence. 

. An exception to the entire charge will not be considered unless the 
charge, as a whole, was erroneous. 


WARNER, Chief Justice. 


SHELTON vs. THE STATE OF GEORGIA. 


1. The verdict in this case is supported by the evidence. 

2. Newly discovered evidence, the effect of which is to impeach a wit- 
ness for the state, is not ground for new trial. 

3. A fine of $200.00, with the alternative of serving twelve months in 
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the chain-gang, is not excessive upon a conviction for carrying con- 
cealed weapons. 
4. A new trial was properly refused in this case. 


WARNER, Chief Justice. 


Moopy ws. GRIFFIN. 


Tne son of the first cousin of one of the parties to a suit is not a com- 
petent juror; if the relationship be not discovered until after a 
verdict in favor of the party related to him, this court will not re- 
verse the grant of a new trial on that ground. 


WARNER, Chief Justice. 


RANSOM & COMPANY vs. ROBERTS; ESKRIDGE vs. BAR- 
ROW. 


The jury having passed upon the evidence, the presiding judge being 
satisfied with the finding, and there being no error of law alleged, 
this court will not interfere. 

WARNER, Chief Justice. 


SHAW vs. GRIFFIN. 


A certiorar? is not brought until the petition is filed in office, and if 
the filing is more than three months after the decision complained 
of, the writ will be dismissed. 60 Ga., 32. 


JACKSON, Justice. 





